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Police and the Society: Expectations & Realities

M. Azizul Huq
Inspector General (Retd.) of Police

Historical Perspective

History tells us the police as an organization is as old as several thousand years and as ancient the
civilization itself. Since the beginning of civilization the necessity of a group of people to prevent
crime and to maintain peace and harmony was left by everybody. This group of people or law-
enforcing agents worldwide assumed different nomenclature at different point of time though a
gradual process of historical evolution has acquired a common name, police in most of the countries
of the world. Historically, police has been entrusted with the establishment of social discipline, Rule
of law and to ensure a normal and peaceful social life. There seems to be a universality and police
duties and responsibilities world over - prevention and detection of crimes although the dimension
and character of political has been changing with the change of time, environment and needs of the
society they serve.

The organized police force in Indian Continent came into existence with the enactment of Police Act
of 1861. Prior to that the organization was more or less' amorphous' - that is say, they were
disorganized bodies without any defined historical, chain of command and charter of duties. The
patriotic upsurge of 1857(often dubbed by some historians as Sepoy Mutiny) revealed to the British
Raj the necessity of having an efficient police force. The success of London Metropolitan Police
(Bobbies) organized under Sir Robert Peel's Act of 1829 also prompted the British Government to re-
organized the police force in the sub-continent on the line of London Constabularies. The police Act
of 1861 laid the foundation for an organize force in this sub-Continent and it still regulates the
organization, discipline and requirement although the work for which it was design has grown in
volume and increased in complexities and subtlety. The Act has withstood the test of time and
remains till today the basis of policing in the India sub-continent. With the emergence of Bangladesh
as a sovereign and independent state on 16 December, 1971 we inherited a police system based on
this Act which seems to have had acquired acceptability of the people of a newly born nation
thought a War of Liberation in which police played a vital role. The heroic contribution of police to
the Independence of Bangladesh is matter of national pride & glory. Like other independent sovereign
states newly born Bangladesh entrusted lot of responsibilities with Bangladesh police which include
ensuring peace and discipline in social life, crime prevention and detection and other responsibilities
which gradually multiplied in number and complexities. In short, Bangladesh inherited a police
system devised by the British Rules as an effective administrative apparatus primary for
maintaining peace and order in their Colony with the ultimate objective of Revenue collection
for the British monarch and protecting the British Raj by suppressing the so-called political dissenters
against the back-drop of the population upsurge of 1857. The farmers of the Police Act had in the
back of their mind the necessary of raising this force perpetuating the British rule which is reflected in
Section 4 of the Act which reads - “the administration of the police throughout the local jurisdiction of
the Magistrate of the district shall, under the general control and direction of such Magistrate be
vested in a District Superintendent of police.” It is needless to mention that the District Magistrates in
those day in most of the district were of European origin (members of ICS) while the District
Superintendence. Were mostly Indian Police Officers, promoted from ranks or inducted though the
IPS exam. District Magistrate was considered the absolute and sole representative of the British
Crown and the entire administration including the police apparatus was geared to protect the Crown’s
interest. In other words, it was not the people but the State or the Government, which was the
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subject of warship for police not to speak of the entire burecaucracy. Such colonial hangover still
haunts many members of the police force. It is unfortunate that members of a national police force
could not as yet shrug off such colonial attitude and they continue to behave like masters instead of
friends of the people they are supposed to serve. The genesis of most of the present ills of the
department and to its low public image can be traced to this historical fact.

Expectations

Society’s expectation no police are manifold. They are expectation to protect life and property,
maintain peace, order and tranquility, enforce obedience to laws and regulations, prevent and detect
crimes, arrest offenders and recover stolen properties. Every society expectation the policeman to be
police in their dealings with public, obedient, intelligent and diligent in performance of their job,
courteous and efficient. In others words, a policeman should not only be highly professional and
efficient of his official duties; he should be embodiment of all the human qualities described above.

Police duties as enumerated in sections 23 & 31 of the Police Act are quite wide and embracing every
detail of citizens’ life. The provisions of Law are as follows;

Duties of Police Officers
Section -23

“It shall be the duty of every police-officer promptly to obey and execute all orders and warrants
lawfully issued to him by any competent authority; to collect and communicate intelligence affecting
the public peace; to prevent the commission of offence and public nuisances; to detect and bring
offenders to justice and to apprehend all persons home he is legally authorized to apprehend, and for
whose apprehension sufficient ground exists: and it shall be lawful for every police-officer, for any of
the purposes mentioned in this section, without a warrant, to enter and inspect any drinking-shop,
gaming-house or other place of resort of loose and disorderly characters.”

Police to keep order in public roads, etc.
Section-31

It shall be the duty of the police to keep order on the public roads, and in the public streets,
thoroughfares, ghettos and landing-places, and at all other place of public resort, and to prevent
obstructions on the occasions of assemblies and processions on the public roads and in the Publics,
streets, or in the neighborhood of places of warship, during the time of public worship, and in any
case when any road, street, thoroughfare, ghat or landing-place may be thronged or may be liable to
be obstructed.”

What J.C. Curry in his classical work “Indian Police” wrote early 1930,s about Indian Police seems to
be still relevant in the present-day context? He writes, The Indian Policeman is the ubiquitous
embodiment of the Government. There is no village, however remote or difficult of access it may be,
that is not regularly visited b the Police, The range of duties of the Indian Police is far wider than that
of the English Police. They are concerned in practically every detail of Indian village life. The state of
crops, the irrigation of fields, the condition of foods and paths, private feuds, jealousies and quarrels,
feasts, fairs, rejoicing, and all the thousand and one important, trifling, pathetic or humorous details
which make up the existence of an Indian rural community are often of professional interest to the
police, who thus touch the life of the people at almost every point” (J. C. Curry - Indian Police’ P-43).

Miscellaneous Duties

Police in our country are also called upon to perform wide-range of duties some of which strictly
speaking are not police function, such as, guarding examination halls, marriage and other social
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functions, protecting tender boxes from being hijacked and even preventing outsiders from trespassing
into and occupying student dormitories. Even, police in large number has to be posted in the Sectt.
(The nerve centre of the Govt.) To maintain order and a congenial working atmosphere. For obvious
reasons, expectations of the common man on police are very high. People see police as someone with
charismatic ability to solve all the problems. This may be termed as.

Police and Media

“Police myth” but in reality there is widening gap between expectations and realities. How far police
has been able to live up to expectations is common knowledge and subject of public criticism. No
agency of the Govt. is more subjected to that is police service. The press politicians, students, trade
union leaders, intellectuals, often make sweeping and uncharitable remarks about police which are
sometimes unfounded and not based on fact. J. F. Canady, the late US President have very highly told
a group of law-enforcement officials that their failures were trumpeted but successes sidelined. Police
failures make big headlines in the national press but their success stories hardly get any press
coverage since it is considered as police routine job.

Bangladesh Police and London Police

The limitation and helplessness of police is unknown to many. We often talk of the efficiency and
high public image of London bobbies’ and compare our police efficiency with them but we are
perhaps not aware that a Constable of L. M.P. gets a salary equivalent to that of College/School
Teacher while a police Constable in our country figures in scale 18 of the National Pay Scale
(Tk.2,500,00 p.m). A London Constable works 8 hrs. 5 days a week but a Constable works 12-14 hrs.
7 days a week even on religious festivities without any additional financial compensation.

Popular Perception

What the common men think of Police, about their performance in securing peace and order in the
society, about their dealing with members of the public, about their demeanor, their integrity and
character. In short, what is the police image in public eyes? Unfortunately, there has not been any
opinion poll by Govt. or non-Governmental institution during the recent past on this subject.
However, reports published in the daily news media regarding crimes and more so of violent crimes
affecting public safety and security and stories of police high handedness (ie high handiness) and
other malpractice do indicate a very unfavorable public impression about the department, as a whole.
The police image suffered adversely over the years partly due to their failure to achieve the people’s
expectation up to the desired level and part due misdemeanor, abuse of power, malfeasance and
malpractice by some unscrupulous members of the force. In fact, he press has been very critical about
police failures and their misdeeds. There is so to say, a public outcry against poor policing in recent
years.

Three seems to be a gradual erosion of public trust and confidence in police ability to ensure public
safety in the face of rising incidence of violent crimes particularly in big cit areas like hijacking,
extortion kidnapping, rape, murder. A sense of insecurity pervades the city dwellers, be he a
businessman, a house-wife, a small trader, serving and retired officials, day laborers school going
children, Suddenly, people have been asking themselves, how secure are we in our own house, work
place and in normal day to day activities. Such sense of insecurity has been heightened by increasing
incidences of deaths in police custody which are manifestations of police, abuse of power and
complete disregard for human rights. The recent death of Ruble, a student of IUB, Dhaka in the
custody of D. B Dhaka followed in quick succession by the death of Jalal a cab-driver cum
police informer in the same place have shocked and stunned every conscious citizen throughout
the country. Other similar sensational cases of police highhandedness and abuse of power in recent
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years are the well-known cased of unfortunate Yasmin of Dinajpur and Deema Chowdhury of
Chittagong. Many more such cases have found mention in the Reports of different Human Rights,
bodies Legal Aid and Woman Rights’ organizations which need no repetition. There has been adverse
public relations to those in particular. The recent wide media coverage of rape, extortion, dacoities
and other heinous crime in broad day light in posh residential areas of the city occurring almost daily
and hitting headlines in the news media almost every day forms an adverse public perception about
police. Voice of protest which has been quite loud and clear has been raised by social workers, human
rights activities, Journalist, NGOs, Women Rights activists and other conscious peoples of the society.

The Police Commission 1988-89 in course of its deliberation obtained more or less similar views from
a wide cross section of the people appeared to them

Observation of the Police Commission 1989

That in public estimation police has become ineffective in discharging their duties entrusted in Police
Act, 1861. In this connection the observations made by the Commission seems relevant.

“It appeared that the police have not been able to earn the common man’s trust and confidence by
their performance and conduct and the age-old mistrust and fear of police in public mind appear to
exist to a large extent even today. The aftermath of Liberation war, the population explosion, rising
unemployment, increasing incident of crimes, emergence of new crimes and sophistication in their
modalities, rapid urbanization and industrialization with attendant socio-economic problems, gradual
erosion of moral values, in the country. In recent years, the menace of illicit trafficking in women and
children, drug abuse by an alarmingly increasing number of people couple with other social vices and
drug related offences hitherto unknown have been placing new demands on the police. Working under
various handicaps and constraints and employing more or less outdated techniques in a change social
context police seems to be experiencing difficulties in achieving its objectives. Obviously, police
performance in our view, had fallen short of people’s expectations and police image in public eyes has
suffered in consequence” (Police Commission 1988-89, P-26-27).

Finding of “The Independent” (of Dhaka) the observation of the P.C. 1988-89 is a supported by the
finding of a recent study (April this year) carried out by a leading daily newspaper of Dhaka namely
“The Independent” to identify causes of the “unsavory reputation” of the police department. A team
of journalists of this daily examined a cross section of people to elicit their views as to what has gone
wrong with the police and why. The interviewees included some former Home Ministers, Lawyers,
one Justice and some former police chiefs. The finding which came out in a series dated 21 April-24
April reveled interesting information about the present image of the police which according to their
opinion “has plummeted o an all-time low” due to allegations of corruption, high-handedness and
brutalities resulting in custodial deaths. They identified some reasons behind this low image which
include, training, slackening of the chain of command, week administration, inadequate training lack
of motivation, accountability and transparency, wide spread corruption and above all political
interference. Some of them suggested that a separate body should be formed to investigate
complaints against police highhandedness corruption and abuse of power for the sake of fairness and
neutrality. While there is difference of opinion on having a separate body to look into police
malpractice and abuse of power the matter deserves consideration & further introspection. One former
Home Minister admitted that “the politicians who rum the Govt. should remain above corruption and
should not indulge in nepotism and politicization of police.” How can one expect the police force to
remain free from corruption if the politicians who run the Govt. do not remain free from corruption;
he added.
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This boorish and brutalized image of the police is not perhaps wholly correct. They do not depict the
true picture of the department having many committed and motivated police officer of high integrity
and devotion to duty. Good works done by police do not make news wile minor infractions make big
headlines. Every Year a good number of policemen are killed on line of duty and the list of such brave
men who sacrifice their lives on the call of duty is increasing day by day. mention may be made of the
number of police personnel Gallantry Awards (Posthumously) in the annual police parades.
Unfortunately, killing of a policeman does not produce public shock and sympathy. Death of a
policeman is considered a professional hazard. Te recent deaths of a few police personnel including
one A.C. in Chittagong, two police Sergeants, and some Constable in Dhaka City during recent
political turmoil did not produce any public condemnation or sympathy.

Unfavorable Police Image Due to

The unfavorable police image is also perhaps due to lack of public knowledge about the limitations
and handicaps under which they operate. The result is an indifferent, apathetic and hostile public
attitude towards police. A stark fact often overlooked is that police violence & malpractice seems be
co-related to the public attitude towards them. Lowered public regard reduces police self-esteem
thereby making abuse of force more likely. On the other land, unwarranted use of force goes to lower
public esteem for the police. Police is thus entrapped in a vicious circle from where they can’t get
away easily. This is the situation in Bangladesh and other countries of this sub-Continent where
public regard for the police is poor and instance of police brutality too frequent. The reverse is the
situation in U.K. and Japan where police enjoy high public esteem and confidence and there are few
occasions of brutal use of force by police. In our country very few people appreciate the difficult
conditions in which police function, the various types of hazards to which they are constantly
exposed, poor working environment, appalling housing facilities, inadequate pay and allowances not
at all commensurate which the long & strenuous nature of their duties which extends to 14-16 hrs, a
day and seven days a week. The emotional stress and strain of the job is unthinkable to a common
man. It is aptly said that from no other service so much is demanded with so little recompense. It is no
wonder that deprived from public regard and sympathy, policeman often develop a ‘self-pity
syndrome’ turn cynical and view themselves as a distinct group - a group that often sees the society as
“we” and “they”. Hostility and violence feed on one another. They develop a group solidarity to the
extent that policemen often try to defend and cover-up event that most indefensible actions of their
colleagues.

Crime Scenario

Since it is the primary responsibility of police to prevent and detect crime it is worthwhile to have a
look at the latest crime scenario in the country to assess whether police has been able to control and
contain crimes up to a tolerable limit. Crime has in fact posed a vicious challenge to the mankind
since time immemorial. The police, being in the frontline of any crime control campaign, are always
under attack and the new media’s criticism of the police is sometimes unkind and uncharitable.

Lack of accurate crime statistics is, however, one of the main obstacles in the study of crimes because
nobody knows how many crimes do occur in any given time period. The main reasons being that
many victims of crimes are Reluctant to report to the police on the incidence of the crime. As a result,
there is a significant discrepancy between the occurrences and reporting of the crime of the police.
The large number of unreported crime, often referred to as the ‘dark figure if crime’ pose serious
problem to the police and criminal justice planners.

Bangladesh has more or less a similar scenario. The Police Commission’s (1998-89) observations in
this regard is worth underlining “One serving Police Officer of responsible position went so far as to
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say, only 30% of crimes in metropolitan areas are either reported or recorded white other cases are
either not reported or not recorded and 90% are minimized. In rural areas 40% of the cases are not
recorded and about 20% of them are minimized”.

Reasons for such high rate of not reporting of crimes to the police are many and seem universal. Some
victims of rape and assault fear the embarrassment of public disclosure and interrogation by the
police. Another reason for no-reporting is that common people fear police involvement, appearance
before courts and completing various formalities. All these aspects the criminal procedure may result
in lost workdays, not to speak of the expenses of travel and other discomforts. Even then, the stolen
item may go unrecovered and the offender may go unpunished. It os thus evident that many people
feel that wisdom lies in not reporting criminal incidents to the police because the costs in that case
outweigh the gains.

No doubt, print media is doing a commendable job of creating public awareness about crimes but
there is a feeling in some quarters that they should know when and where to draw the line and refrain
from giving certain details of a murder or sex-related case which are often indecent. Creating public
awareness is laudable but resorting to yellow journalism and sensationalizing facts aggravate the
problem and encourage people with personality disorders/psychopaths to take recourse to violence.

Available statistics reveal that the crime is on the rise. Speaking at macro level over the last 5 years
annual increase of total reported case ranged between10-12,000. Total recorded crimes with police in
1991 was 1.12 lac compared to 1.02 lac in 1997. Besides the rising trend, the patent and composition
of crimes lave also undergone significant change. Crimes which previously did not pose serious threat
to public peace and order like murder, extortion, hijacking, rape, cruelty to women and children and
kidnapping are now matters of serious concern to common people. Such crimes now figure
prominently in the crimes scenario. There has also been steady increase in the number of conventional
crimes like dacoits and other offences against property. These crimes get wide coverage in the news
media and it spawns panic and despondency in public mind.

Another striking feature of the crime scenario is that there has been a steady and persistent rise in
crime - population ratio from 62.67 (per 100,000 population) in 1993 to 83.74 in 1997. Does it reflect
increasing criminalization, or dehumanization of our society? This is very pertinent issue which needs
serious introspection by sociologists, criminologists, jurists and policy Planners in the Government.
There is a growing popular perception that more and more crimes are taking place and the fear of
crime haunts the common man. Such fear is intense in big cities. That someone out on the street is
likely to be a victim of mugging rape, extortion etc. is a matter of serious public concern.

Limitations of Police

The limitations of the police are many and not often known to the common people. Since the
enactment of Police Act, 1861 the successive Governments. Tried to reform the policy by forming
different committees and commission. The earliest police Commission was formed by Lord Curzon in
1902 known as Fraser Report. The observations made by the Indian Police Commission 1902 seems
to be applicable event to day in per context. The Commission concluded “that radical reforms are
urgently necessary. These reforms will cost much; because the department has hitherto been starved
but they must be effected”. Subsequent commissioner where formed in 1853 (Justice Shahbuddin
Report), in 1960-61(Justice Constantine Report), in 1969-70(Pakistan Police Commission Report). In
Bangladesh a committee was formed in 1985 for re-organization and modernization of police
followed by the police Commission of 1988-89 headed by Justice Aminur Rahman Khan. These
Reports contain valuable insight into problems facing the department. and useful recommendations
for reforming the police to make them efficient & effective. Unfortunately, most of the
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recommendations could not be implemented due to administrative, financial and other constraints
with the result that police to-day is facing the challenges of a fast-changing complex society with its
limited man-power, old techniques, out-dared equipment, clinging to past values and practices
(malpractice included). Above all they are working under the century-old laws and statutes some of
which have become archaic and anachronistic.

Organizational Limitations

Inadequacy of manpower is one of the most chronic problems and the majority of public complaints
and criticism directed against the police are due to shortage of manpower in a police stations. A rural
police station or Thana, having a population of 2-3 lac is manned by 30 policemen, while in big city
areas having multitude of problems the strength of a P. S. is around 50-60. Total police strength in out
country is around 1 lac with the recent additions of about 10,000 during the last 2/3 years. The police
population rated which works out to 1:1200 compare very unfavorably with our neighboring countries
namely, Pakistan 1:625, India 1:728. Japan 1:536, Malaysia 1:492 and Singapore 1:295.

Lake of adequate transport and mobility is another handicap, which has direct bearing on the
efficiency of police. Many police stations do not have a single transport in the city police Station have
one or two transport each which remains busy mostly with protocol or VIP protections duties. These
are hardly available for crime prevention and detection purpose. has recently embarked upon a policy
of providing at least one transport to each P.S. which will hopefully improved their mobility.

Police is still using old. 303 rifles which is quite heavy and cumbersome and long discarded by other
forces. It is a sad plight seeing a constable o foot patrol with a heavy weapon, which is useless an at
times hazardous to the man carrying and for the public as well. The criminals on the other hand, use
more sophisticated and light weapons. Modern scientific aid to investigations is virtually non-existent
and the laboratory facilities available with the Forensic & Chemical Laboratory of CID are inadequate
and outdated. The training facilities at the police Academy and four police zonal Training Schools are
insufficient to cater to the needs of an expanding police force. The course curriculum for the superior
police Officers to constables needs radical changes. Presently, these are mostly confined to physical
training and law subjects without any emphasis on mental development, changes in attitude and
orientation. It is aptly said that the reform of a policeman must being with change in his attitude and
behavior and that should being at the training institutions which unfortunately are manned by half-
educated, disgruntled and condemned police officers. Cynics often remark that the ‘dehumanization’
process of a policeman starts at the beginning of his career at the training institute because he is not
properly handled and motivated by their trainers.

Corruption in Police Vis-A-Vis Rest of the Society

Corruption is another vice plaguing the department. It is so wide-spread and common knowledge that
the less said the better. Corruption in our society has because endemic in mature and police cannot be
treated in isolation. Interference in police work by extraneous influences has become the common
practice. Different political parties whoever in power, has been interfering in police works particularly
at the police stations to secure undue advantage either in securing a charge sheet, release of an
accused granting bail or in giving Final Report in a case. Non-compliance of such requests, due or
under often entails premature transfer sometimes to penal station. The officer’s can hardly work
without fear or favors because of such under interference’s. Closely inter-linked with interference are
the chain of command, discipline and moral of the force. The Police Commissioners (1877-89)
finding on this important issue are quite revealing to quote:-

“All the witnesses are almost unanimous in their statements about the interference in the functioning
police mostly by political leaders and person in power. The leaders of the ruling party having the
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advantage have the upper hand in the matter and some of them are alleged to indulge in not only
interfering with the police functioning but also victimizing some of the police officers, in confidence,
told the woeful stories of constant interference preventing them from working independently and
impartially and making their position ludicrous before the public and that when they failed to meet all
their position Iudicrous before the public and that when they failed to meet all their undue demands
not only their punitive transfers were managed but sometimes such transfer orders were brought and
shown in advance to the concerned officer before he hand himself received the order. Not only
transfer even proceeding on fabricated charges were got initiated by such powerful quarters thus
demoralizing the police Officer.”

The Commission was surprised to learn that there were several instances of transfers of police
officers, which even the Head of the Police organization was not aware of not to speak of his
being consulted. If the police officers fine and know that not their departmental superiors but some
other ‘extra authorities preside over matters of their transfer promotion, foreign deputations, etc. They
will be apt to o towards such ‘defector’ authorities for blessings. In such process the chain of
command I the police has been badly eroded thereby seriously affecting the discipline, morale and
effectiveness of the police (P-208-209 of P. C. Report). The scenario has undergone hardly any
change over the years.

The gradual slackening of the chain of command and discipline of the serious as observed by the P. C.
is an ominous sign which is a matter of serious concern to the policy planners in the Govt. as well as
to all the political leaders. If the police is not allowed to function strictly according to law without fear
or favor how can they can be made responsible to the Govt. far any omission or commission?
Accountability of the police can be ensured only if they are given a free hand to operate strictly
according to law without any extraneous influence. Transparency in police functioning is sometimes
lacking as they operate under a cloak of secrecy. This provides scope for misunderstanding, wild
guess and speculations. There are some sensitive issues which for obvious reasons cannot be make
public but matters of common interest; like progress of investigation of sensational case; can be made
known to the public from time to time. Transparency and accountability are the essential ingredients
of goof governance- police being an integral part of the entire Govt. machinery.

A few words about police role in criminal justice system. Police is one of the many organization
involved in criminal justice system, the other components of the system being prosecution, judiciary
and prisons including correctional services. Police is responsible only for investigation of cases,
arresting the offenders and bringing them for trial. Police conduct cases in lower courts but PPS/GPs
and the Attorneys conduct cases in higher courts. Further, we do not have adequate correctional
services for the offenders. In short, police is only a part of the criminal justice system, criminal justice
system a part of the Govt. and in final analysis Govt. is part of the society. In so far as crime is a
social phenomenon it is the responsibility of every part of the society to get involved in responsible
for controlling, preventing and deterring crimes. Further, decline in the influence of the family and
other sociological changes including erosion of moral values, growing disregard for law and their
enforcement have brought unbearable pressures on the police. Policing a changing & perplexed
society has indeed because a delicate and difficult job. Police performance in our context need to
be evaluated in this perspective. (09 August ‘99)
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Reforms in the Police With A View To Strengthening Parliamentary
Control, Attitude To Democracy And Internal Transparency

Md. Ismail Husain
Inspector General of Police (Retd.)

Bangladesh Police-historical background

Bangladesh Police, in its present form, owes its origin to The Police Act, 1861 (Act V of 1861). In the
wake of the first war of independence (so called as ‘Sepoy Mutiny' by the Britishers) in1857, there
was wide spread social disorder and frequent outbreak of crime. So long, law and order and crime
control were the responsibilities of the local rulers - the East India Company which was gradually
subjugating them remained content with revenue collection of the areas under their control. The local
rulers carried out their responsibilities with the help of 'Darogas, 'Paiks and Barkandazes'-a system in
vogue from the time of the Mughal emperor, Akbar the Great. What W.W. Hunter writes about the
Police administration of Birbhoom district is more or less true of the other areas of the country- “The
rajah divided his territory into sections of very irregular size, and placed each under the care of a
native officer, whose chief business, judging from the records, was to assist the land -stewards in
collecting rents. To this end he had a certain number of troopers and foot soldiers under him, the main
body of whom lived in quarters around his house; and the little cantonment thus formed passed under
the name of a thana, and was sometimes dignified with a fort. The chief officer, or thanadar, was
supported either by an assignment on the rents or by an allotment of land; in the former case he paid
his subordinates in wages, in the latter by small rent-free farms. 1 The local rulers had no uniformity
of their dispensation and there was no structural uniformity of the law enforcing apparatuses. Thus,
the law and order and crime situation throughout the length and breadth of the country was all but
satisfactory. According to Hunter, "- the administration of criminal justice, and the police - the
Company had legally nothing to do. This department remained in the hands of the Nawab until 1790,
and practically the English collectors interbred only when crimes of violence reached the point at
which they endangered the revenue." *2

Enactment of Act V of 1861

After suppressing the "Sepoy Mutiny” the British Crown took over the administration of this sub-
continent from the East India Company. It was felt necessary that the Police force of the country
should be reorganized with a view to making it capable of dealing properly the prevailing situation,
keeping social peace and combating crime. A Police Commission vas set up in 1860. Basing on the
recommendations of the Commission, the police Bill was introduced in the Legislative council in
September 1860 and the police Act -Ac V of 1861- was enacted which laid the foundation of the
organized police service in this country. With the passage of time, changes of far reaching
consequences took place in the socio-political scenario of the country and Police organization had to
adjust itself with every change; but until now it is the Police Act,1861 that governs the organization,
its powers and functions, duties and responsibilities. The national character of present day Bangladesh
Police is enshrined in Section 2 of the Act- The entire police establishment.......shall, for the purpose
of this Act, be deemed to be one police force ...... ' Similarly, the organizational structure of
Bangladesh police is based on section 4 of the which provides for the Inspector General of Police as
the Head of the force and other officers under him such as the Deputy Inspector General, Assistant
Inspector general, Superintendent, Assistant Superintendent, etc.
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Socio-political developments after 1861

If we consider 1861 as the beginning of the organized police force in this country, the organization
has passed through series of socio-political developments and changes during more than one hundred
and forty years of its existence. It is pertinent at this stage to look at these changes and developments
as this will help us understanding the police role as set forth by the rulers and its influence on the
growth of police mentality (police subculture, we may say). The most significant event after 1861,
from historical point of view, was the formation of Indian National Congress in 1885. This brought
about a new dimension in the political scenario of the subcontinent. Gradually, the activities of INC
(and later on, also Muslim League) were directed towards achieving independence of India from
colonial rule. Obviously, the movements for independence were met with stiff resistance from the
colonial rulers and thy mainly utilized the police force and police intelligence support to stifle the
movement in order to perpetuate their rule. Thus police became the main tool of suppression and
oppression. 'Police phobia that grew in the minds of the common people in those a days have come
down to our times and even today some mothers tend to calm down their crying child by saying
'police is coming'. This is unfair and unfortunate, though, that police as an organization is depicted as
a fearful object in a free and independent society.

Post 1947 situation and war of liberation

Independence of India in 1947 from British rule placed the people of today's Bangladesh under the
neo-colonial rule of the West Pakistanis. Change of rulers did not change the role of Police.
Utilization of Police for suppression of popular movements continued unabated and it culminated in
the 218§ February police firing in Dhaka on the students agitating for establishing Bangla as the State
language. Several students were killed in the incident and this actually laid the foundation of the
liberation struggle of our people from the clutches of the west Pakistanis. Police, as the most
important state machinery, was made to work against popular will and thus became an adversary of
the people in an independent country.

It is dear from the short discussion above that some sort of 'anti- people' of Bangladesh Police is an
inherited legacy from colonial period through the Pakistani rule. Rulers' mentality influenced police
mentality and pervaded into the rank and file of the force. The war of liberation of our people from
the Pakistani rule ushered in a metamorphosis of police mentality. Police responded positively to the
peaceful no-cooperation movement Spearheaded by Bangabandhu Sheikh Mujibur Rahman against
the Paklstani rulers in early 1g71 and many police personnel (officers as well as other ranks) left their
jobs to fight shoulder to shoulder with the people of the country. As a matter of fact, it was the
Bangladeshi police force who put up the first armed residence in Rajarbag Police lines against the
aggression off the attacking Pakistani army in the night of 25" March, 1971.

The role of Bangladeshi police during the war of liberation is a glorious chapter in the history of our
police force. Not only large number of our officers and men defected from service and joined active
fright against the occupation army, but also many of those who could not or did not defence assisted
and cooperated with the 'Mukti Bahini (liberation forces) by giving away police arms and intelligence
support. According to available records, more than seven hundred fifty police personnel (from
constable to Dy. Inspector General) were killed in the war of liberation.

More than quarter of a century has passed since we liberated our beloved country and emerged as a
sovereign independent country. Time has come to take a stock of the situation and look at the balance
sheet of our performance as a nation. Despite occasional pitfalls, we have democratic government and
democracy is one of the fundamental principles of state policy according to the constitution. In the
light of the state principle, we may now turn our eyes to Bangladesh Police and see how much, as a
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state machinery, our police force has been able to earn confidence of the people as protector of their
democratic rights. The oft-quoted definition of democracy - " Government of the people, by the
people and for the people" (Abraham Lincoln's Gettysburg address) - enshrines in it the supremacy of
the people and it follows from this that state apparatuses will strive for fulfilling the hopes and
aspirations of the people for a peaceful, secure and prosperous society in which every individual will
have equal opportunity, equal protection of law, freedom of faith and expression and access to
fundamental human rights. Police, as the main law enforcing tool of any government, has a very
significant role in developing such a condition in the society. Having kept this in mind we may now
look at Bangladesh situation. As police role and performance are directly linked to the form and
pattern of the government, it is relevant at this stage to look at the nature of our government before
undertaking any discussion of police role and conduct in the post liberation period.

It has been mentioned earlier that achieving independence from British colonial rule in 1947 did not
bring about political and economic emancipation of the people of our country. In the neo-colonial
atmosphere of the Pakistani regime, all popular movements of people of this part of the country
(eastern wing of Pakistan) were suppressed by force and police was instrumental to this suppression.
Police was made to confront the people as an adversary. As a result, police-public relationship was
always strained and uncongenial to the growth of a pro-people, thoroughly professional police force.
According to the Police Commission of 1988'89 - The police of today are the successors of the police
established in this aunty by the British regime who being the foreign conqueror used the police mainly
to suppress the people with the sole aim d perpetuating there reign. It is despairing to find that even
after independence several Governments which came into power did not follow the expected
democratic norms and aimed at going into and clinching lo power like the aliens and they have also
been accused of using the police for their political ends. This result in political unrest accompanied by
rivalries, agitations and lawlessness to the extent of violence. ““ 3

Bangladesh Police in the post liberation period

Liberation of Bangladesh in December, 1971 from the domination of West Pakistan heralded the
dawn of a new era in the political life of our people. After nine month of bloody war of liberation,
people hoped that time had come to fulfill their dream of a country free from political domination,
economic exploitation and cultural intrusion; a nation proud of heritage, vibrant and progressive.
Being inspired by the spirit of democracy and social justice, the makers of the constitution of the
newly emerged sovereign independent Bangladesh adopted fundamental rights as the corner stone of
the constitution. The constitution of Bangladesh guarantees equal protection of law (art,27), protection
ageist discrimination (art. 28), equal opportunity (art.29), freedom of movement, assembly, meeting
and procession, freedom of association, freedom of thought and conscience (art, 36-39) and religious
freedom (art,41). Any infringement of the fundamental rights is bound to evoke consternation among
the politically conscious society of the country. Against this backdrop we may now consider the role
of Bangladesh police in the post liberation period. After quarter of a century of our national life, it is a
general perception of the people that Bangladesh Police has not been able to reach out to the people
with a friendly image. Our police is far from being accepted as a protector, a friend of the society and
a police station is still regarded as a place to be shunned than a place to seek justice and redress of
social ills from. Police conduct in general is subject to criticism and occasional manifestation of
police brutality tarnishes whatever image police has. Police has come under legal process for firing on
the cal meeting of a political party leader at Chittagong, police excesses in Dhaka Press Club, death of
Rubel in DB police custody, recovery of dead body of so' called police source Jalal from the overhead
water tank of DB police. Fingers are pointed to police are scores of other occasions in which police
are accused of resorting to undue harshness while tackling ‘hartals’ (general strikes) and processions
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of opposition political parties. Police appears to be helpless against the musclemen of the ruling
parties Equality of all before law is a preaching, not practice and establishment of rule of law is a
dream yet to be materialized in this country. There is allegation of frequent interfered in the
administration and management of police by the party in power. Police is accused of inactive against
the law breakers of the ruling par$. In a situation like this, it is futile to think of any reform of the
police before reforming the mindset of the politicians of the country. Unless political interference in
the police management and police functioning, or, in other words, politicization of police is stopped,
any measure undertaken to change the pattern of police behavior is destined to fall flat.

Drawbacks of Bangladesh Police

Having assumed that politicization of police is likely to be minimized in the coming days, we may
turn our eyes to the need for significant reforms in Bangladesh Police. Instead of politicization, what
our police needs is professionalization only a thoroughly professional organization can deliver what
people of a free and sovereign country demand from their police force. The prime factors of
professionalization are management skill, adherence to and implementation of laws of the land
without any bias, fear or favour, technical competence, pride of performance etc. Whereas
Management skill and technical competence depend on training and resources, other factors are
dependent on the socio-political environment of the country. To develop management skill, reform
measure should start from the very first stage, i.e. recruitment. From the time of inception, recruitment
of British Police is done at one stage only, i.e. Constable. But when police was reorganized in this part
of the world, direct recruitment was made in three stages, i.e. constable, Sub- Inspector and Sergeant,
and Assistant Superintendent of Police. The same practice is continuing till today.

Police recruitment: It is pertinent to discuss in brief, for information of the readers, the recruitment
process of different categories of police personnel. Constables are recruited at the district level by a
recruiting team headed by the Superintendents of Police of the district and two Additional
Superintendents (of other districts) and a medical officer as members. For recruitment Sub-Inspectors,
preliminary selection (measurement and written test) is made at the Division at Headquarters by the
Deputy inspector General of police. Police headquarters arrange to set question papers, examination
of answer scripts and publication of result of the written examination. Successful candidates are then
interviewed for final selection by a Board consisting of an Additional inspector General of police as
the chairman and one D.I.G., one A.L.G., SP Dhaka and DC Dhaka as members. Those who are
selected in the interview are appointed as probationary Sub-inspector (subject to medical fitness and
police verification). Sergeants are recruited centrally by the Police headquarters, undertaking all the
all activities of measurement, written test, publication of the result of written test and interview.
However, there is some difference in the interview Board - the Board for the Sergeants is composed
of an Addl. .G.P, one D.I.G, one AIG and two Deputy Secretaries (one DS, Ministry of Home affairs
and one DS, Ministry of Establishment). The Assistant Superintendents are class I gazette officers and
are recruited by the Public Commission through nationwide competitive examination. There is
allegation of corruption in the recruitment process of constables, Sub-inspectors and Sergeants.
Efieclve mechanism for corruption free recruitment must be developed to rid the department of the
stigma, and more importantly, to attract and select really bright intelligent young men to police job. In
this connection, the observation of the Police commission 1988-89 (headed by Mr. Justice Amin-ur-
Rahman Khan) is worth mentioning -

“In the considered view of the Commission the present recruitment methodology, inspire of ay the
recent years' refinements and improvement leave much to be desired' the task of recruiting 4 to 5
thousand constables, not to speak of a sizeable number of S/s every year in addition, on the basis of
which the quality of Police service rests cannot be left with adhoc arrangements with 64 SPs in the
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districts who arc indeed over engrossed in day to day problems of enforcement of law and order,
prevention and detention of crime. There seems to be a strong case for consideration of a Police
Recruitment Board for recruitment up to the level of S/s and Sergeants of obtain the best potential
materials that are to ensure selection of the best available manpower." *4

In respect of recruitment to the rank of Assistant Superintendent by the Public Service Commission,
the Police Commission remarked - it has been brought to the notice of this Commission those non-
opted and in some cases even physically unsuitable candidates were selected for Police service. This
Commission, therefore, recommends that police representatives of the minimum rank of DIG (serving
or retired) should be included in the interview Board of the PSC far selection of ASSP and his views
about the suitability of the candidates for should be duly considered.*5

Police training: The most important factor next to recruitment is training. Bangladesh Police has
apparently elaborate training infrastructure. A glimpse at the training facilities may give us some idea
in this respect. The main training institution for Bangladesh Police Academy, located at Sardah in
Rajshahi district. This Academy, established in 1912 as Police Training Centre, was developed as
Police Training College and then in early sixties as Police Academy. Till liberation of Bangladesh,
this was the lone police training institution in this country, with responsibilities of basic training to
Constables, Sub Inspectors, Sergeants and Assistant Superintendents of Police. Some refresher
courses were also included in the training activities here. After liberation, four Police. Training Centre
for imparting basic training to recruit Constables only were established at Tangail, Rangpur, Noakhali
and Khulna. Besides these, at present, one Police Special Training School (Rangamati), Special
Branch Training School (Dhaka), Detective Training School (Dhaka), Driver Training School
(Jamalpur), Metropolitan training school (DMP-Dhaka) and Tele-com Training School (Dhaka) are
functioning. On top of alt, a Police staff College has been established in Mirpur, Dhaka for advanced
training of mid-level and senior level officers. It is evident from above that Bangladesh Police has
fairly reasonable training infrastructure. However, till very recently what was lacking in the training
system was made mutation of training curricula to make these up to dale and comparable to those of
developed countries and imbued with democratic, humane attitude. Major emphasis of police training
was on physical fitness and traditional laws, without much to do with subjects like man management,
resource rationalization and mobilization, fundamental human rights, rights of women and children
etc. Only a handful of officers who got the chance of some foreign training would get exposure to
these ideas. Thus, majority of the police officers and men do their job with old fashioned,
authoritative and dominating attitude. There is hardly any career planning in police, for which there is
no fruitful utilization of any specialized training received by police officers at home or abroad.

The most important draw back in respect of police training is the lack of good, qualified trainers. The
Police Commission of 1988 & 99, after visiting some police training institutes, remarked, “It appeared
to us that the best possible personnel/incumbent was not selected to head them. The Commission
rarely came across a really bright person who had volunteered for posting in the Academy or the
Zonal Training Schools " * 6

It is quite obvious from the above remark that training of police personnel is below the desired level
of excellence. And, it follows from this that police performance is also not up to the mark.

Very recently, i.e. in the late nineties of the last millennium a fresh look was given to the police
training curricula. Subjects like human rights, rights of women and children, cross border crime like
drug and human trafficking, international terrorism, etc have been included in the curricula. Advanced
training on related subjects are being arranged for senior officers in the Police Staff College.
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Equipment: Bangladesh Police is also handicapped for want of modem arms, equipment and
transport. Major portion of police fire arms are old and out dated. 30rifles Police are ill-equipped with
riot control equipments, anti riot vehicles etc. for meeting law and order situation. They are equally
ill-equipped with modem investigation kits, forensic labs, telecommunication equipments and
vehicles for mobility and patrol.

Public relations: Bangladesh Police suffers from poor public relations, the reasons of which have
been mentioned earlier. Our Police have not been able to gain trust and confidence of people and as
such they hardly get any cooperation from the people. To be effective law enforcers, Police must elicit
people's cooperation through their own actions and conduct,

Some other problems: service conditions

Housing: The most acute problem of police personnel, particularly of lower ranks, is the housing
problem. According to Police Regulations, only 200/0 6 the Constables and Head constable are
entitled to residential accommodation, remaining 80% are to stay in the barracks. There are no
adequate accommodation facilities for either the first categories (20%) or the second categories
(80%). Barrack accommodation in the police lines as well as in the Police stations is always short of
the actual number of personnel living at any point of time in these places. Many police personnel have
to sleep on the floor or verandah in unsatisfactory and unhygienic conditions. Their dining facilities
are also very poor and unhygienic. Such living conditions have dehumanizing effect on the police
personnel.

Pay and allowances: According to service condition, police personnel are on duty for twenty four
hours. Theoretically, all civilian employees are 8o charged, but practically only Police are on their
toes twenty four hours and no other individual or group of employees are on call for duties for twenty
four hours. And any one performs duty beyond eight hours, he claim over time, which the police
cannot. Many a time, police has to perform duties in hazardous situation with risk of life. Pay and
allowances of police are not commensurate with the strains and risks involved in their jobs. But Police
hardly gets any extra facilities and emoluments. Police pay scales are tagged with those of other
civilian employees but they required performing duties many times more. This generates a sense of
frustration and apathy to their job.

Police budget: Apparently the police national budget is big one, but there are certain areas where
police budget is chronically inadequate and in some cases unreasonable. Some of these items are .fuel
cost, cost of stationeries, police station expenditure such as diet cost of arrested persons kept in police
hazat (custody), transportation of dead bodies recovered by police, etc. Lack of fund for these sundry
jobs at the police station often breeds corruption at that level. Realistic attitude needs to be taken
while allocating fund in the police budget.

Causes of ineffectiveness of Police

The police Commission 1988-89 identified nine causes for the ineffectiveness of our police. They are,
to quote the Commission report,* 7

1. inadequacy of mangl6ltiler and identified in the organizational set-up;

2. lack of transport, equipment including arms and ammunition etc-;

absence of confidence, willing cooperation of people, cooperative and cordial relationship
with the magistracy;

4. defects of recruitment policy, training facilities and promotion procedure;

no-recording and minimization of crimes and incorrect crime statistics;
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Unsatisfactory and perfunctory investigation of offences and prosecution of offenders;

6
7. interferences in the discharge of duties by the police;
8. Corruption in the Police;

9

Lack of strict discipline and effective supervision, inspection and control.

The Commission commented that.... if the problems and handicaps arising from the aforesaid causes
can be solved and sorted out, the effectiveness of police and the quality of their performance are
expected to improve substantially"* 8

Police and human rights

Among the various allegations made against our Police, the most serious one is the violation of human
rights while dealing with persons in police custody or in tackling law and order situation. It has
already been mentioned earlier that till very recently, subjects like fundamental rights or human
rights, rights of arrested persons etc. were absent from police training curricula. Although steps have
been taken to include these and similar other subjects in the curricula, their implementation is still not
up to the desired level, as claimed by the human rights activists. It is a fact that presently the concept
of fundamental rights and human rights are not unknown to our police, but occasional incidents of
apparent violations raise storms of criticism against them. However, we must remember that besides
deficiencies in the training curricula, police officers also suffer from the lack of exposure to these
important ideas in their pre-induction academic background. It is heartening to note that the ideas are
gradually taking firm roots in the police functional system and the days are not far off when police
officers, guided by the spirit of democracy and ideals of service to the people will uphold the
fundamental rights or human rights as the mainstay of their working system.

While taking of human rights in relation to police conduct, we must also consider the question of
police, own rights and protection under law. Article 27 of Bangladesh constitution lays down, “All
citizens are equal before law and are entitled to equal protection of law." Again, Article 31 lays down,
" To enjoy the protection of the law, and to be treated in accordance with law, and only in accordance
with law, is the inalienable right of every citizen, wherever he may be, and of every other person for
the time being within Bangladesh, and in particular no action detrimental to the life, liberty, body'
reputation or property of any person shall be taken except in accordance with law" The vital question
is, whether police personnel being member of a disciplined force, may take shelter of these provisions
of the Constitution in the event of his being unduly punished or in any way discriminated. According
to High Court ruling in the case of Mr. A K M Jahangir Hossain (inspector of Police), " in appropriate
cases", police officers, even being members of 'disciplined force' may invoke the provisions of Article
102(5) of the Constitution to get redress of any illegal punishment. Now the point is, how many police
personnel are aware of these provisions to protect their own rights. And, when they are not aware of
their own rights, how far they may be expected to be conversant with the rights of the People?

Need for reforms

From the discussions made so far it is quite clear that Bangladesh Police is in dire need of change and
reforms from within and without. The most important change that is needed from within is the change
of police mentality. Police must change its attitude from being a, force'" to being a "Service".
They must be pro-people by inculcating the spirit of helpfulness on the one hand and honoring legal,
fundamental and democratic rights of the people on the other. Through proper training and
motivation, significant change may be effected in the police mentality and police culture. Police will
have to make self assessment and rise to the occasion to earn, trust, confidence and respect of the
people of the sovereign, independent country. According to Police Commission lggg-8g, "The Police
must realize that vast powers are entrusted to him not for abuse but far proper application honestly,
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impartially and without any prejudice or malice" 9 If these could be ensured, that would automatically
guarantee transparency of entire police department.

Monitoring and control of police performance and activities

Main accusations against Bangladesh Police are abuses of power and corruption. There is a "Security
Cell' in the Police Headquarters to take cognizance of and causing enquiry into any allegation of
abuse of power or corruption against any police personnel received directly or otherwise. The purpose
of this 'Cell' is to monitor the functions and activities of the police personnel to ensure internal
transparency of the organization, The Security Cell is headed by an officer of the rank of
Superintendent of Police and manned by officers of various ranks. Since the enquiry is done by police
personnel against other police personnel, sometimes doubts are cast to the fairness of enquiries.
Therefore, raises the question of some outside and more effective control on police performance and
activities.

There is a parliamentary Standing Committee for monitoring and controlling the performance and
activities of Directors and Departments including Police under the Ministry of Home Affairs. A
member of the Parliament is the chairman and the Home Minister is a member of the Committee.
Inspector General of Police is required to attend the meetings of the Committee whenever Police
matters are discussed. Minister for Home Affairs/inspector General has to answer any query on
anything relating to Police. So, there is already parliamentary controlled the Police. To ensure (her
control, there may be a wing in the office of the Ombudsman, when it is established, for dealing with
police matters. This will put the Police in equal footing with other departments of the Government as
far as accountability and transparency are concerned.

Conclusion

Bangladesh police, with long tradition of more than one hundred and forty years, is still far away from
becoming friend and saviour of the people. External and internal reforms as mentioned in this treatise
are needed for Police to attain these goals. Concerted efforts on the part of Police, Government and
people are prerequisites for this end.
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The Committee is convinced that unsatisfactory working conditions have an adverse effect on
the personality and performance of a police officer. Long separations from formalities,
fatiguing tours of duty, lack of basic amenities and public abuse, are all having a
dehumanizing effect on the public officers, particularly at the people station level, making
them rude, callous and in sensitive. (The frontier post, March 6, 1990)
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Police attitude had remained the same as it was before the independence which is that the
duty of the police officer is to ensure maintenance of law and order, primarily in the interest,
and according to the policy of the government in power, and only secondarily in the interest
of the citizens. From this unfortunate attitude follows all evils of high handedness, lack of
respect for lawful rights of the citizens, indiscipline in the force and unjustified oppression of
the citizens.

TS ICAT 9917 =@- it is imperative that a redefinition of police goals and objective be

made in terms of social expectations. The role of police should be recast in terms of ‘service
functions’ provided to the community.
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“Public is interested not only in the sacrosanct of law but also wants to be applied and
enforced in a way that has a community and social mandate and cooperation. Police Work
will tend to be viewed by them as highly arbitrary even though the police may seek to justify
all that they do within the frame work of law.” (Qaiser Butt).
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Police Remand: Moral, Legal and Practical Aspects

S M Jahrul Islam
Former Home Secretary, Bangladesh Government

Introduction

Police Remand has become one of the most hotly debated issues now- a- days. Public perception
about such remand seriously mixed up with the sense of insecurity and horror. People now tend to
believe that any person accused of any serious crime and taken to any magistrate’s court by police
either on warrant of arrest (WA) or without WA may be sought to be taken to police remand on the
plea of collection of evidence by interrogation. Magistrate is also believed to be very indiscriminately
complaint. People apprehend that the person rampantly remanded to police by magisterial sanction
have to often meet serious mental and physical torture until the make statement to suite the purpose of
the investigation officer (OI) in Govt. instituted Cades against political opponents, torture of different
nature and degrees are inflicted upon them by police in the name of interrogation when they are taken
on police remand by order of the competent magistrate. The critics say, the police do it so to earn
favors of their masters in power to enable them to materialize their political designs. Some of the
recent incidence of police comes to public knowledge. In such incidents even the female accused
persons with their suckling babies were allowed police remand on flimsy ground and put in seriously
torturous satiation to make their statement to fabricate the cases instituted against them.

Too many in our society and in governance as well, such action may apparently some to be
procedurally legitimate for lake of proper understanding of our constitutions and the related law in
vogue. How badly such police- magisterial action turns out to be cruel and gruesome that only those
had been in such remand can narrate. Some of them even do not have any chance in life to do so as we
have notice in the case of the recent past BDR Mutiny. Little more retrospective remand of high
profile police leaders, industrialists, business tycoons, bureaucrats, university teachers, students, and
other dignified persons of the society arrested on chare of corruption/breach of emergency Rules
during the last military backed Care Taker Govt. Dr. Fakhruddin Ahmed. Speak a kind of despotism
that the nation does not want to witness again.

Of course the history country records many incidences of police atrocities upon persons remanded to
police. Barbaric torture upon all Mitra is one such infamous incident in which police will, never be
forgiven.

Concept of Remand as In Law

Police in Bangladesh has been vested with adequate powers by the Code of Criminal Procedure to
prevent breach of fundamental rights of a person by another in relation to life and property, and of the
safety and security of the statehood of Bangladesh. On cogent grounds politics can arrest the
breaching person on sight event without warrant of arrest. Police, in response to a prayer from an
aggrieved person seeking intervention for securing justice on the event of any violation of offensive
nature against him warranting punishment under the penal Code, may arrest the perpetrator accused of
such offence on strong suspicion without WA. Candidly speaking, the code of criminal procedure
Code has vested with the police powers to arrest within the limit of his territorial jurisdiction any
person who is reported/suspected to have committed or seen coming or hiding after committing or
planning to commit offence/offences without WA.

It is, however, mandatory for public to arrest any person on warrant issued from the competent court.
Powers to arrest by police without WA have been given in Chapter-V, and with WA in Vi-B of the
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Cr. PC. Modalities of the action of arrest by police, and subsequent responsibilities thereto have also
been furnished in these chapters.

It will also be evident from the legal provision under this chapter that the moment a person is arrested
by police, the arresting officer of police set under an obligation to produce him before the magistrate
under whose jurisdiction the palace of arrest of falls within twenty four ours (secs-06 61d). This time
limit, however, does not include the reasonable time journey from the place of arrest.

The moment the arrested person is produced before the competent magistrate, primary duty of the
police is over. Then starts the magisterial action.

The magistrate acknowledging production of the arrested person before him and the referral
forwarding, diaries and reports prepared thereupon, exercises his power under either under sec 167 or
sec 344 of Cr. Pec.

As provided in sec- 167 the magistrate may authorize the detention of the accused in police custody, if
the investigation has not been done within twenty four hours as per dec-61, on pray for either the OC
of the police station or the IO for a tram not exceeding fifteen days in the whole. This is exactly what
is call POLICE Remand. The detention of any accused under police custody without magisterial
authorization is not remand at all. General people, however, confuse detention of any accused person
under police custody as police remand. There are many reasons of such confusion. People do not find
any difference in the effect of simple detention under police custody and the detention of person under
police custody authorized by the magistrate. Most of the time they are equally maltreated. And quite
seldom the cry for grievance redressed was respond to. Event the much debated detention under the
special powers Act of 1974 is police Remand; it is in fact jail remand effected after arrest by order of
the District Magistrate.

In the United State the term remand is used to describe an action by an appellate court in which it
remands, send back, a case to the trial court or lower appellate court for action.

The full text of sec-167 is quoted below for ready consultation:

(1) Whenever any person is arrested and detained in custody, and it appears that the investigation
cannot be completed within the period of twenty four hours fixed by section 61, and there are
grounds for believing that the accusation or information is well-funded, the officer-in-charge of
the police station or the police officer making the investigation if he is not below the rank of sub-
inspector shall forthwith transmit to the nearest magistrate a copy of the entries in the diary
hereinafter prescribed relating to the case, and shall, at the same time, forward the accused to such
magistrate.

(2) The magistrate to home an accused is forwarded under the section may, whether he has or has no
jurisdiction to try the case from time to time authorized the detention of the accused in such
custody as such magistrate think fit, for a tram not exceeding fifteen days in the whole, If he has
no jurisdiction to try the case or commit it for trial, and consider further detention unnecessary, he
may order the accused to be forwarded to a magistrate having such jurisdiction:

Provided magistrate of the third class, and no magistrate of the second class not specially
empowered in this behalf by the government shall authorize detention in the custody of the police.

(3) A magistrate authorizing under this section detention in the custody of the police shall record
reasons of his so doing.

(4) If such order is given by a magistrate other than the District Magistrate or sub-divisional
magistrate, he shall forward a copy his order, with his reasons for making it, to the magistrate to
home he is subordinate.
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Section 344 similarly deals with the power of remand. As section 167 only provides for remand incase
which are under investigation by police, as also section 344 provides remand only for class in which
inquiry or trial has commenced or is about to commence. The remand under section 344 is to jail and
not police custody. Such remand ordered by the court on adjournment of inquiry or trial.

It transpires from the text under section 167 that the magistrate allowing police remand in well funded
cases has to record the reasons of his orders. This also implies that neither police nor the magistrate
should capriciously use power with regard to police remand. Unfortunately this power is being
rampantly used without rational consideration by both the agencies.

Police reads liberalism of the magistrate from the easy sanction of remands and does excess on the
remand accused quite often. The people of Bangladesh are now days viewing this easy-lazy style of
magistracy of ominous to freedom and fundamental rights, and in turn to justice.

As state earlier, police in Bangladesh is often reported to be misusing powers in dealing with the
remanded persons. Apart from press reports, TV channel and private radios at times broadcast audio-
video/audio reports records on the victims, suffering inflicted upon them by police during remand.

Constitutional Safeguards as To Arrest and Detention

Article 33 provided in details the safeguards as to arrest and detention of the citizen of Bangladesh.
As start here no person shall be detain without being informed of the reasons and denied legal
defense. He can’t also be detained in custody without the authority of a magistrate.

Article 35 (4) states: “No person accused of any offence shall be completed to be a witness against
himself.”

Article 35 (5) states: “No person shall be subject to torture or to cruel, inhuman, or degrading
punishment or treatment.”

Article 35 (6) “Nothing in clause (3) clause (5) shall after the operation or any existing law which
prescribes any punishment or procedure for trial.”

While reading the provision and the exception under this article as regard fundamental rights, section
343 of the Cr. PC has to be read with section 337 and 338.

Section 343 states: “Except as provided in section 337 and 338, influence, by means of any promise,
or threat or otherwise, shall be used to an accused person to induce him to disclose or without any
matter within his knowledge.”

It is quite evident Article 350f the constitution and section 343 of the Cr. PC bear the same sprite of
protection of fundamental rights or the people.

Sections 337 and 338 provide the exceptions as suggested in Article 35 (6) Exceptions are provided
here will apply to accused persons under penal Code sections 211, 2126A, 169, 401, 435 and 447.
These are about

Section 211: False charge of offence with intent to injury
Section 216A: Harboring robbers or dacoits
Section 369: Kidnapping or abducting a child with intent to take property from person of such child;

Section 401: Belonging to wandering gangs of persons associated for the purpose of committing
thefts;

Section 435: Mischief by fire or exclusive to cause damage;
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Section 447: Falsification of accounts.

It transpire from the study of the relevant part of the constitution and the Cr. PC that in exceptional
cases exceptional measure can be taken for collecting evidence, but that may be nothing other than
tendering pardon to any person concern in or privy to any offence as mentioned above. No scope of
cruelty has been kept anywhere either in the constitution or in the principal procedural law of criminal
justice for the purpose. Quite evident from the foregoing discussion that the defect is not in the legal
system but in the application of the system. In fact this is a moral failure. As a human being I am
starkly hurt when I find the government growling foe prevention of cruelty to animals, but
conspicuously remain silent about men.

Who to Be Held Responsible?

Nevertheless the fact that in letter and spirit the law of the land protect the citizen from any kind of
state violation either on the plea of investigation or trial, the police and the magistrate, being state
agencies (govt. agencies) have not been acting in tune with true spirit and popular expectation. Police
say remand to police is order by the magistrate. Magistrate says, they help police to unearth
conspiracy against the state and the key person in the Government. Government leaders frequently
shout, the will try any/ very one, however strong opponent he is for conspiracy against X-family, for
Y- corruption and Z to infinity arms haul / bomb blast. The principle law officer, the Attorney
General, of the state asks the person in police remand to seek justice after his death. It is difficult to
infer that the police and magistrate are under duress or they are personally in the spoiling process.

Who to Be Held Approached?

Prospect or responses from the Government seem to be quite bleak under the prevailing
circumstances. Still we may look up to the Government at the first place for restoration of the ideal
application of law with regard to police remand.

Police and magistrate may be motivated with the true spirit of law with regard to safeguarding
fundamental human rights.

Thinking recourse to the Supreme Court and popular movement can be thought of later.
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Appendix-1
Police Remand: Moral, Legal and Practical Aspects

Introduction

Wikipedia defines constitution as ‘a set of rules for government-often codified as a written document-
that enumerates and limits the powers and functions of a political entity. These rules together make
up, i.e., constitute what the entity is by limiting the government's reach, most constitutions guarantee
certain rights to people.’

In my perception the constitution is the most important document codifying the principal law of any
democratic state. By this document the people living on the broad understanding of togetherness and
unity within a definite territory proclaims sovereignty and self-governance, and thereby, the statehood
for them. The people also spells out vide this document the fundamental state principles and lays out
the forms, formulation and functional processes of the type of the executive, the judiciary and the
legislative they choose for safeguarding their rights and interests given therein and promoting
continuous welfare.

Most constitutions seek to regulate the relationship between institutions of the state, in a basic sense
the relationship between the executive, legislature and the judiciary, but also the relationship of
institutions within those branches. Most constitutions also attempt to define the relationship between
individuals and the state and to establish the broad rights of individual citizens. It is thus the most
basic law of any country from which all other laws and rules are hierarchically derived.

The traditional absolute sovereignty of modern nations assumed in a constitution is, however, often
limited by binding international treaties such the American Convention on Human Rights which binds
the 24 American countries that have ratified it, and the European Convention on Human Rights which
binds the 47 countries of the Council of Europe.

Most of the modern nations have codified constitutions. States that have codified constitutions
normally give the constitution the supremacy over statute laws. If there is any conflict between a legal
statute and the codified constitution, all or part of the statute can be declared ultra virus by a court,
and struck as unconstitutional.

As of 2010 only three states have un-codified constitutions: Israel, New Zealand and the United
Kingdom. Un-codified/unwritten constitutions are the product of an evolution of laws and
conventions over decades/centuries.

BY contrast to written constitution, in the West minister tradition that originated in England, un-
codified constitutions include written sources as well: e.g. constitutional statutes enacted by the
Parliament (House of Commons Disqualification Act, 1975, Northern Ireland Act, 1998, Scotland
Act, 1998, Government of Wales Act, 1998, European Communities Ac., 1972, and Human Rights
Act, 1998); and also unwritten sources: e. g. constitutional conventions, observation of precedents,
royal prerogatives, custom and tradition, such as always holding the General Election on Thursdays.

Constitution of Bangladesh

Independence declared on March 26, 1971 was achieved decisively on December 16, 1971 through
the victory over the Pakistani Occupation Forces by the Liberation Forces of Bangladesh allied by the
Indian Defense Forces.
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Thereafter in L972, the 300 members elected in 1970 to the made members of the Bangladesh
Constituent Assembly, and parties) headed by Dr. Kamal Hossain, the Law Minister in the new
government was tasked to draft the constitution of the new country. The constitution draft by the
committee was passing by the Constitution Assembly of Bangladesh on November 4, 1972. It came
into effect on December 16, 1972, the day Commemorated as Victory Day in the country, marking the
defeat of the Pakistan Army in the Bangladesh Liberation War.

The Constitution of Bangladesh is the supreme law of Bangladesh. It declared Bangladesh as a
sovereign popular republic and laid down the framework defining fundamental political principles,
establishing the structure, procedures, powers and duties, of the government and spelt out the
fundamental rights of citizens. The constitution also declared Bangladesh to be a unitary, independent
and sovereign republic to be known as the People's Republic of Bangladesh. It pledged nationalism,
secularity, democracy and socialism as the fundamental principles defining the Republic and the
pursuit of a society that would ensure the citizens - the rule of law, fundamental human rights, and
freedoms as well as equality and justice- political, economic and social.

Draft Layout

The constitution of Bangladesh is divided into 11 parts, which are subdivided into 153 articles. In
addition there are 4 schedules.

The constitution with a pre-amble at the outset plus 11 parts in succession with diminutive chapters
followed, codified the constitutional subjects as under:

Part Chapter | Article Contents
L -—- 1-7 The Republic
IL. - 8-25 Fundamental Principles of state policy
II1. - 26-47A Fundamental Rights
V. 1. 48-54 The President
2. 55-58A The prime Minister and The Cabinet Non-Party
2A 58 B-58 E Caretaker Government
3 59-60 Local Government
4 61-63 The Defense Services
5 64 Attorney General
V. 1 65-73A-79 Legislature
2 80-92 Legislative and Financial Procedures
3 93 Ordinance Making Power
VL - 94-117 The Judiciary
1 94-113 The Supreme Court
2 114-116A Subordinate Courts
3 117 Administrative Tribunal
VIL - 118-126 Election
VIIL - 127-132 The Comptroller and Auditor General
IX. - 133-142 The Services of Bangladesh
1 133-136 Services
2 137-118 Public Service Commission
IXA - 141 A-141C Emergency Provisions
IX. - 142 Amendment of the Constitution
X. - 143-153 Miscellaneous
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The constitution of the People's Republic of Bangladesh underwent 14 amendments so far to take the
shape as of today. History records, that a few amendments had to be done as a matter of inevitable
political process on broad nationwide consensus and expediency, while a few were the result of one-
dimensional thought, lack of respect for democratic practices or expediency.

Present Issues

Recently the Supreme Court Appellate Division upheld the Judgment and Order dated 29th August,
2005 of the High Court and declared the Fifth Amendment unlawful, and also ordered the Govt. to
hand over the Moon Cinema to the petitioner following withdrawal of the appeal petition by the BAL-
Govt. which was earlier filed by the immediate past 4-party Alliance Govt. led by BNP.

This has generated tremendous debate for and against. The BAL-leaders and their die-hard supporters,
who have been critical ever since enactment of the 5th amendment, hailed the judgment. The
technocrat Law Minister Barrister Shafique Ahmed immediately vowed to implement the judgment
and establish the of secular, socialist democracy in Bangladesh. On the contrary there has been wave
of demonstrations against the Govt.'s move by the devotee Muslims all over the country. Police action
on the peaceful demonstrators after Jumma Prayer was also severely criticized at home and in the
Muslim world outside. 4-Party Alliance in opposition is also gaining increasing support. Presently the
Govt. seems to be little more meticulous. However, they have been still on vigorous campaign for
formal restoration of secularity and revival of the 1972- Constitution. Of course BAL, which lost its
political entity as a result of the 4s Amendment, keeps totally mum on it, because that would amount
to patricide politically.

Some analysts are of the view that discarding the 5th Amendment will have a domino effect on the
other constitutional amendments and the country will plunge into politico-constitutional anarchy.
Meanwhile, another petition for declaring the 7th Amendment has been submitted with the High
Court. Even if the Govt. , as the Law Minister has hinted in reaction to the aforesaid judgment,
insulates the other amendments by some logic (which is likely to generate more complications), all
decisions made the Govt. of Bangladesh between August 15, 1975 and April 6, 1979 will be annulled.
This would include all foreign treaties and acts of judicial and political appointees and diplomatic
functionaries. The implies, the state of Bangladesh will absurdly exist without any political decision,
domestic and international, for the period between Augustl5, 1975 art 6 April, 1979.

The Fifth Amendment was enacted by the Parliament, by two-thirds majority on 6 April 1979 during
late President Zia's regime that began in the aftermath of a series of murderous coups and counter
coups. It was a painful time. Political turmoil that started with the Fourth Amendment and moves
thereon to introduce one party BKSAL Rule, eventually ended into an impasse with the assassination
of Bangabandhu Sheikh Mujibur Rahman in the infamous Coup of 15 August 1975. In fact, to get
back into a political process the Fifth Amendment was inevitable.

The 5'h Amendment not only added Bismillahir Rahmanir Rahim, to the top of the Preamble of the
1972- Constitution, but also the state principle of secularism in it was replaced by the pledge of
absolute trust and faith in Almighty Allah as one of the high state ideals. By the process of the 5th
Amendment, the 4th Amendment of the Constitution was also annulled to the extent it provided for
one-party rule, namely, of BKSAL and all that was done for it. Fundamental Rights and the multi-
party democracy were restored, socialism redefined. The BAL Govt. of today will have to find proper
answer to the following questions:

1. Would the BAL-Govt., by this impugned judgment, mean return to the virgin 1972-
constitution alone, or they would also mean return to the altered (molested) 1972-constitution
by the 4" Amendment?

Page | 68



Would the BAL-Govt. allow BAL to be abolished again by reviving BKSAL?

Would they ban politics of Islamic political parties / all communal parties/ Islamic or other
communal associations/unions as propounded under Art. 38 of the 1972- constitution?

How would they counter the popular movement very likely to be vigorously launched?

Would they address the issue by putting in subjective/ restrictive freedom of communal /
secular rights by a partial amendment of Art? 38 before formal parliamentary re-adoption of
Bangladesh Constitution as were etymologically done in Arts 25-26 of the Indian
Constitution?

How would they combine the diversity of multiple ethnicity into the concept of unique
nationalism of Bangladesh Constitution by omitting all pervasive national identity as
'Bangladeshi' and re-admitting identity as 'Bangali' dedicated only to define the 'Bangla’
language- speaking people of both Bangladesh and India?

Another Constitutional issue has stemmed from the very recent judgment of the High Court on the
Hill Tracts Peace Treaty. The legal battle is not over as yet. The govt. has scope to appeal with the
Supreme Court. We can just take note of the fact and observe how the embarrassed govt. addresses it.

However I consider this Treaty as a serious injury to our Constitution.

Future Issues

1.

Constitutional efficacy in the formation of Non-Party Govt. in October 2006 was tested
negative. Amidst continuous 'hartals' and 'aborodhs' of BAL and allies, M U Ahmed-led
Army enabled Prof. lazuddin Ahmed, physically and mentally the weakest ever President of
Bangladesh, to knock down the lawfully constituted Care-Taker Govt. headed by himself
under Clause (6) of Article SBC, the last option under constraints, Instead a Care-Taker Govt.
was formed with a foreign citizen like Fakhruddin Ahmed as Chief Adviser in contravention
of the constitution. His Govt. miserably failed to conduct the last General Election fairly and
impartially. The Care-Taker Govt. is not also a permanent arrangement. Current trend of
politics does not predict any election possible under BAL-Govt. So an alternative has to be
worked out before time runs out.

As evidenced in recent times, quite a large number of highly professional civil and military
officers have either been sacked or retired or superseded or sidelined as OSDs simply on
political consideration. Under the circumstances the civil officers have restricted, while the
men prejudiced in Army have no opportunity to file writ petition with the High Court seeking
redress. Nevertheless the fact that all employees of the Republic including those in Army are
commonly as similar citizens as others of Bangladesh, they are having less equal or no
protection as provided under Art.-31. This may likely to provoke further breach of
constitution by any erratic political Govt. like BAL's.

Recent incidents of lessening security to the Leader of the Opposition and the Chairman of
PSC appear to have been done by the capricious executive authority to blackmail them and
force them to shift from their respective constitutional obligations. Constitutional provision
may be thought of to strip the executive of any such discretion to secure the life and dignity of
the Constitutional position-holders.

Recent appointment of Supreme Court Judges with overt political background gives the
nation wrong messages. Statements of the Law Minister on this issue are even more
appalling. There cannot be anything more anarchic/tyrannical than partisan judiciary. One of
the most illustrious Judges of this soil late Syed Mahbub Morshed once in a judgment
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observed,) judicial tyranny is the worst form of tyranny.' Perhaps no of us present here want
to be in a state of such tyranny. Induction of hardcore political men in judiciary may be
compared to transfusion of blood with HIV to a healthy person. It will infect the governance
system of Bangladesh and cause her to fail in inevitable process.

Naturally and traditionally our own properties / intellectual properties are being palpably patented by
foreign royalty hunters for want of governmental initiatives due to lack of obligation constitutionally
set out. This is a very important issue. Constitutional binding should be created for the Govt. to have
our own properties patented internationally before these are seized by others. In the end 1 feel the
present BAL-Govt. suffers from the lack of proper sense of direction as regards their constitutional
obligations. They are making more enemies than friends by exacting revenge on mistaken and
misconceived enemies. They are making and unmaking laws to do that. This is sure to be
counterproductive; I would appeal to their conscience to shun politics of revenge and elimination to
deny opportunities for our enemies at home and abroad. I would also appeal to the Prime Minister to
rise from party-leadership to the level of statesmanship to overcome emotion and be patient for
continuous peace and prosperity.
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Police Remand Legal Constitutional and Practical Aspect

Md. Tajul Islam
Advocate, Supreme Court of Bangladesh

Introductory

Police remand is now a burning issue in the socio-politically is arena of Bangladesh. Very often we
can see the story of inhuman and cruel torture by police while a person is taken into police remand.
Sometimes this cruel torture causes even death to the person taken into police remand. That this cruel
inhuman torture by the law enforcing agencies is not permitted in law and also in our constitution but
it happens very often by abusing and misusing the power by the police and even by the magistrates.
No class of citizen is safe from the fear of remand even the top politicians of the country but it is
interesting that the politicians are always strident against the torture in the name of remand except
when they are in power. This is an astonishing dissimilarity of their character. The agony of the victim
of police remand or of his family members touches the heart of all citizens except those who are in
power. In the foregoing paragraphs I shall make an effort to discuss the legal and constitutional
proposition of remand with some definite recommendations.

Legal Scope of Remand

1. The world “remand” is absent in section 167 of the Code of Criminal Procedure 1908 (under
which section remand is granted) though such are remand are allowed under sub section (2) of
section 167 of the Code. The world “remand” is being used in the order passed by a
Magistrate in the sense of authorizing detention of a person in police custody by authorizing
such custody the person brought before the Magistrate under section 167 of the Code is send
bank to police and perhaps, for this reason the world “remand has been used.

2. When a person is arrested by police the provisions of section 61 of the Code of Criminal
procedure applies in his case. Section 61 provides that no police officer shall detain in
custody a person arrested without warrant for a period exceeding 24 hours unless there is a
special order of a Magistrate under section 167 of the Code. So, we find that there is reference
of section 167 in section 167 the Code. Section 61 implies that if there is a special order of a
magistrate under section 167, the police may keep a person in its custody for more than 24
hours.

3. Now, Let us see what is provided in section 167. Relevant of section 167 are reproduced
below, up to sub-section (4):

Procedure when investigation cannot be completed twenty-four hours

167 (1) whenever only person is arrested and detain in custody. And it appears that the
investigation cannot be completed within the period of twenty four hours fixed by section 61,
and there are grounds for believing that the accusation or information is well-founded, the
officer in charge of the police station or the police officer making the investigation if he is not
below the rank of sub-inspector shall forthwith transmit to the nearest Magistrate a copy of
the entries in the diary hereinafter prescribed relating to the case, and shall at the sometime
forward the caused to such Magistrate.

(2) The Magistrate to home an accused person is forwarded under this section may, whether
he has or has no jurisdiction to try the case or send it for trial, and considers further detention
unnecessary, he may order the accused to be forwarded a Magistrate having such jurisdiction.
Provide that no magistrate of the third class, and no magistrate of the second class not
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specially empowered in this in this behalf by the Government shall authorize detention in the
custody of the police.

(3) A Magistrate authorizing under this section detention in the custody of the police shall
record this reasons for so doing.

(4) If such order is given by a Magistrate other than the Metropolitan Magistrate. District
Magistrate or Sub-Divisional Magistrate to home is immediately subordinate”

From the above, we find that heading of the section is “Procedure when investigation cannot
be completed in twenty four hours”. So, the heading implies that investigation start before
producing the accused to the nearest magistrate. The heading further indicates that there is
scope of completing the investigation within 24 hours. Unfortunately, we have come across
any case where the police officer gave any important to the above provision of section 18.
Subsection (1) of this section provides the under the following warrant is to be produced
before the Magistrate.

(a) If the investigation cannot be completed within 24 hours: and

(b) If there are grounds for believing that the accusation information received again the
person is well founded.

These are the mandatory provisions of the law. So while producing a person arrested without
warrant before the Magistrate, the police officer must state the reasons as to why the
investigation could not be completed within 24 hours and what are the grounds for believing
that the accusation or the information received against the person is well founded

Beside the above two requirement, there is another requirement which the police office must
fulfill at the time of producing the accused before the Magistrate. This section provides that
the police officer shall transmit to the nearest Magistrate copy of the entries in the diary
hereinafter prescribed relating to the case. There is reference of diary if subsequent section
172 of the Code. That the police officer is be bound to transmit copy of the entries of the case
diary to the Magistrate at the time when the accused is produce before him under that
provision. So if copy the entries of this diary is produce before the Magistrate and if there are
materials before the Magistrate decide whether the person is well founded, he release at once
or shall be detain further. If this three legal requirement are not fulfill it will not be possible
on the part of the Magistrate to apply his judicial mind. But unfortunately, though this three
legal requirement are not fulfill, Magistrate as a routine matter passes his order on the
forwarding letter of the police office either for detaining the person for a further period in jail
or in police custody, the order for detaining in police custody is passed by a Magistrate in
exercise of the power given to him under sub-section (2) of this section. If the requirement of
sub-section (1) are not fulfill the Magistrate cannot pass an order under sub-section (2) for
detaining a person even in jail not to him speak of detention in police custody.

That in view of the provision of sub section (1) and view of the provision of sub section (3)
167, a Magistrate exercise the power of pass an order authorizing detention in the custody of
the police. Magistrate to authorize the detention in police custody, it is surprising to not that
no guideline has been given in sub-section (2) and (3) of section 167 as to the circumstance
under which detention in police custody may be authorized. The Magistrate in the absence for
any guideline passes a “parrot like” order authorizing detention in police custody which
ultimately results in so many custodial deaths and incident for torture in police custody. Had
the Magistrate exercise his power by applying judicial mind on fulfillment of the requirement
as provided in sub-section (1), when world have been no such innumerable case of custodian
death or torture. The provision of sub-section (1), (2) and (3) of section 167 of the Code shall
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be read together and considered together and if the Magistrate before home an accused is
produced under sub-section (1) is satisfied that there are grounds for believing that the
accusation or information is well founded and that there are materials for further detention on
consideration of the entries of the diary relating to the case, the magistrate shall be bound to
release the person forthwith.

8. A police officer makes a prayer for “remand” stating that the accused is involve in a
cognizable offence and for the purpose of interrogation “remand” is necessary. In sub-section
(2) of section 167 though is it not mentioned that “remand” can be allowed for the purpose of
interrogation, at present, the practice is that an accused is taken on “remand” only for the
purpose of interrogation or for extorting information from the accused though.

Custody in Remand Constitutional Proposition

A. Detention in police custody is at all necessary and is permissible? One view is that it is a civil
necessary, if some force is not applied, no clue can be found out from hard-nut criminals.
Obviously, this the view of the police we have keep in mind that this view is contrary to the
Constitution specially Article 27, 30, 31, 32, 33 and 35. It the purpose of interrogation of an
accused to extort information from him, in view of the provision of Article 35 (4),
information which is extorted from him cannot be used against him. Clause (4) of Article 35
clearly provides that no person accused of an offence shall be compelled to be a witness
against himself. So any information which may be obtained or torture though any other
means, the same information cannot be considered as evidence and cannot be used against
him. Clause (4) of Article 35 is so clear that the information obtained from the accused
carriers on evidentiary value against the accused person and cannot be used against him at the
time of trial. Under section 163 of the Code, a police officer is barred from offering any
inducement or from making any threat or promise to any caused while recording his statement
under section 161 of the Code. It is also established that any statement made by any accused
before a police officer in course if his interrogation cannot be used against any other accused.
In view of the provision of section 27 of the Evidence Act, if any information is received
from the accused while he is custody of a police officer so much of such informing, whether it
amounts to confession or not, as it related distinctly to the fact discovered by such confession
or information, may be proved by the police against the person. So, any statement of an
accused made to a police officer relating to discovery of any fact or alamat may be used
against him at the time of trial. Since the scope of interrogation is so limited, it is not
understandable why the accused is require to bring on police remand. Such interrogation may
be made while the accused in jail custody if interrogation is necessary.

B. The use of force to extort information can never be justified. Use of force is totally prohibited
by the constitution. In this connection, we may refer to clause (5) of Article 35 of the
constitution which provides the no person shall be subject to torture or to cruel (4) where it is
provide the no person accused of any offence shall be completed to be a witness against
himself. Due to the use of the world “Complete” in clause (4), we may presume that the
farmers of the Constitution were apprehensive of use of force upon an accused and, as such,
in clause (5) of Article 35 it has been clearly provided that no person shall be subject to
torture or to cruel, inhuman, or degrading punishment or treatment. Thus, it is clear to us that
the very system of taking an accused on “remand” for the purpose of interrogation and
extortion of information by application of course on such person is totally against the sprite
and explicit provision of the Constitution. So, the practice is also inconsistent with the
provision of the Constitution.
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9. That beside the above legal in constitutional proposition of remand there is a historic judgment
of High Court Division of the supreme Court of Bangladesh which was passed in Write petition
No. 3806 of 1998 [reported in 55 DLR (HC) page 363] where some specific amendment in
section 54, 167, 176, 330, and 348 of the Code of Criminal procedure of law regarding. That the
direction amendment of the relevant section is as follows:

Existing Section-167 Cr.P.C

167 (1) Whenever any person is arrested and detained in custody, and it appears that the investigation
cannot be completed within the period of twenty four hours fixed by section 61, and there grounds for
believing that the accusation or information is well-founded, the officer in-charge or the police station
officer making the investigation if he is not below the rank of sub-inspector shall forthwith transmit to
the nearest Magistrate a copy of the entries in diary hereinafter prescribed relating to the case in shall
at the same time forward the accused to such Magistrate.

(2) The Magistrate to home an accused person is forwarded under this section may whether he has or
has no jurisdiction to try the case from time to time, authorized the detention of the accused in such
custody as such Magistrate think fit, foe a term not exceeding fifteen days on the whole. If he has no
jurisdiction to try the case or send it for trial, and considers further detention unnecessary, he may
order the accused to be forwarded to a Magistrate having such jurisdiction.

Provided that no Magistrate of the third class, and no Magistrate of the second class not especially
empowered in this behave by the Government shall authorized detention in the custody of the police.

(3) A Magistrate authorizing under this section detention in the custody of the police shall record his
reasons for so doing.

Recommendations

Existing sub-section (2) be re-numbered as sub-section (3) and a sub-section (2) many be added with
the following provision;

Subsection (2) (a) if the Magistrate, after considering f the following of the investigation officer and
the entries in diary relating to the case in satisfied that there are grounds for believing that the
accusation or information about the accused is well-founded, he shall pass an order foe detaining the
accused in the jail. If the Magistrate is not so satisfied, he shall forthwith release the accused or
information is well founded are not mentioned and if the copy of the entries in the diary is not
produce, the Magistrate shall also release the accused forthwith.

(b) If the investigation officers pray for time to complete the investigation, the Magistrate may allow
time not exceeding even days and if no specific case about the investigation of the accused in a
cognizable office can be filed within that period.

(c) If the accused is released under clause (a) and (b) above, the Magistrate may proceed for
committing office under section 220 or the Penal Code against the police officer who arrested the
person without warrant even of a petition complained is field before them.

(4) If such order is given by a Magistrate other than the Chief Metropolitan Magistrate, District
magistrate or sub-Divisional, he shall forward a copy of this order, with this reason for making it, to
the Magistrate to home he is immediately subordinate.

Sub-section (2) be substitute by a new sub-section (3) with the following provisions;

(a) If a specific case has been filed against the accused by the investigation officer by the within the
time as specified in sub-section (2) (b), the Magistrate may authorized further deletion of the accused
in jail custody.
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(b) If no order police custody is made under clause (c), the investigation officer shall interrogate the
accused, if necessary, for the purpose of investigation, in a room specially made for the purpose with
glass world and grill in one side. Within the view but not within hearing of a close relation or lawyer
of the accused.

(c) If the investigation files any application for taking any accused into custody foe interrogation, he
shall state in detail the grounds for taking he accused in custody and shall produce the case diary for
consideration of the Magistrate, if the Magistrate is satisfied that the accused be send back to police
custody for a period not exceeding three days after recoding reasons, he may authorized detention in
police custody for the period.

(d) Before passing an order clause (c), the Magistrate shall ascertain whether the grounds for the arrest
was furnished to the accused was given opportunity to consult threat the accused or his lawyer.

Sub-section (4) be substituted as follows;

(a) If the order under clause (c) is made by a Metropolitan Magistrate or any other Magistrate he shall
forward a copy of the order the Metropolitan sessions Judge or the seasons Judge as the ease may be
for approval. The Metropolitan sessions Judge or the Sessions Judge shall pass the order within from
the fate of the receipt of the copy.

(b) If the order of the Magistrate is approved under clause (a) the accused, before his taken in custody
if the investigation officer, shall be examined by a doctor designated or by a medical board constituted
for the purpose and the report shall be submitted to the Magistrate concern.

(c) After taking the accused in custody, only the investigation officer shall be entitled to interrogate
the accused and after expiry of the period, the investigating officer shall produce him before the
Magistrate. If the accused make any allegation of any torture the Magistrate shall at once send the
accused to the same doctor or Medical Board for examination.

(d) If the Magistrate find from the report of the doctor or Medical Board that the accused sustain
injury during the period under police custody, he shall proceed under section 190(1)(c) of the ¢ ode
against the investigation officer fir committing offences under section 330 of the Penal Code of
without filing of any petition of complaint by the accused’

(e¢) When any person dies in police custody or in jail the investigation officer or the jailor shall at one
inform the nearest Magistrate of such death. Following amendment in section 176 was recommended.

Existing Section-167 Cr.P.C

176 (1) When any person dies while in the custody of the police, The nearest Magistrate, empowered
to hold inquest shall, and in any other case mention in section 174, clauses (a) and (b) sub-section (1)
any Magistrate so empowered may hold and inquiry in to the case of death either instead of in
addition to the investigation held by the police officer, and it he does so, the shall have all the power
in conducting it which he would have in holding an inquiry in to an offence. The Magistrate holding
such in inquiry shall record the evidence taken by him in connection therewith in any of the manners
hereinafter prescribed according to the circumstance of the case.

Recommendation

Existing sub-section (2) re-numbered as sub-section (3) and the following be added as sub-section (2).

(2) When any information of death of a person in the custody of the police or in jail is received by the
Magistrate under section 167 (4) (c) of the Code (as recommended by us), he shall proceed to the
place, make an investigation, draw up report of the case of the death describing marks of injuries
found on the body stating in what manner or by what weapon the injuries appear to have been infect.
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The Magistrate shall then send the body for post mortem examination. The report of such examination
shall be forwarded to the same Magistrate immediately after such examination.

Recommendation regarding section 202 of the Criminal Procedure

Recommendation regarding section 303/348 of the penal Code
Existing Section:
Section 330 of the penal Code and section 302,348

Recommendation

(a) Once proviso be added in section 330 providing enhanced punishment up to ten years
imprisonment with minimum punishment of sentence of seven years if hurt is caused while in
police custody or in jail including payment of compensation to the victim.

b) 2" provision for causing grievous hurt while in such custody providing minimum punishment
p gg y p g p
of sentence of ten years imprisonment including payment of compensation to the victim.

(¢) A new section be added as section 302A providing punishment for causing death in police
custody or in jail including payment of compensation to the nearest relation of the victim.

(d) A new section be added after section 348 providing for punishment for unlawful confinement
by police officer for extorting information, etc, as provide in section 348 with minimum
punishment of imprisonment for three years and with imprisonment which may extent to
seven years.

10. That beside the direction for amendment of law there are some directions were passed by the court
upon the Government to be fully immediately. These directions are as follows:

(1) No police officer shall arrest a person under section 54 of the Code for the purpose of
detaining him under section 3 of the special Powers Act, 1974

(2) A police officer shall disclose his identity and, if demanded, shall show this identity care
to the person arrested and to the person present of the time of arrest.

(3) He shall record the reason for the arrest and other particulars as mentioned in
recommendation A (3)(b) in a separate register till a special diary is prescribed.

(4) If he finds, any marks of injury on the person arrested, he shall record the reason for such
injury and shall take the person to the nearest hospital or Government Doctor for treatment
and shall obtain a effected from the attending doctor.

(5) He shall furnish the reasons for arrest to the person arrested within three hours of bringing
him to the police station.

(6) If the person is not arrested from his residence or place or business, he shall inform the
nearest relation of the person over phone, if any to thought a messenger within one hour of
bringing to the police station.

(7) He shall allow the person arrested to consult a lawyer of his chince if he so desires or t o
meet any of his nearest relation.

(8) When such person is produce before the nearest Magistrate under section 61, the police
officer shall state in his forwarding letter under section 167 (1) of the Code to why the
investigation could not be completed within twenty four hours, why the considers that the
accusation or the information against the person is well founded. He shall also transmit copy
of the relevant entries in the case diary by from 38 to the same Magistrate.

(9) If the Magistrate is satisfied on consideration of the reason state in the forwarding letter as
to whether the accusation or the information is well founded and that there are materials in the
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case diary for detaining the person in custody, the Magistrate shall pass an order for further
detention in jail. Otherwise, he shall release the person forthwith.

(10) If the Magistrate release a person on the ground that the accusation or the information
against the person produced before him is not well founded and there are no materials in the
case diary against that person, he shall proceed under section 190(1) (c) of the Code against
that police who arrested the person without warrant for commentating office under section
220 of the penal Code.

(11) If the Magistrate passes and order for further detention in jail, the investigation officer
shall interrogate the accused, if necessary, for the purpose of investigation in a room in the
jail till the room as mention in recommendations B (2) (b) is constructed.

(12) In the application for talking the accused in police custody for investigation, the
investigation officer shall state reasons are mentioned in recommendation B (2) (¢).

(13) If the Magistrate authorize detention in police custody, the shall follow the
recommendation contain in recommendation B (2) (c) (d) and B (b) (¢) (d).

(14) The police officer of the police station who arrest a person under section 54 of the
investigation officer who takes a person police custody or the jailor of the jail as the case may
be, shall at once inform the nearest Magistrate as recommended in recommendation B (3) (e)
of the death of any person who dies in custody.

(15) A Magistrate shall inquiry in to the death of a person in police custody or in jail as
recommended in recommendation C (1) immediately after receiving information of such
death.
11. That the above direction passed by the High Court Division was affirmed by the Honorable
Appellate Division of the Supreme Courte and thereby this direction and guide line of the Court have
become the law of the land having full force of law. Surprising enough is that though high judgment
of the Honorable Supreme Court is binding upon the Government as well as the lower judiciary but no
government obeyed and implemented this judgment as yet. That even the judicial Magistrate and
judge of the lower judiciary who are under direct control of the Supreme Court do not follow the
guide lines as set out by the High Court of judiciary.
Quran Says: “Nobody will be heart full friend to an oppressor (Jalim) nor as oppressor will be
recommender for anybody whose recommendation will be considered.”

(Sura Al- Mumin,Verse-18).
“Don’t be aider to an oppressor”
(Sura Hajj, Verse-71)

Prophet Mohammad (PBUH) says: “Restrain yourself from oppression, because oppression will
become dark some in the day of Qiamat Muslim).

13 Now things necessary for us are
A. To complete the Government to implement the judgment of the High Court Division passed
in Write Petition No. 3806 and 1998 and affirmed by the appellate Division immediately.

B. To develop mass awareness against the torture by the police or other law enforcing agencies
in the name remand and also about the legal position of remand.

C. To create legal support-cell for the remand-victim people to provide voluntary humanitarian
legal Assistance to them.
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D. To Create media support cell for highlighting the legal and constitutional proposition of
remand and bringing the agony and suffering of the “remand victim” or “remand tortured”
people before the people and the world.

E. To take special Measure foe training of police officer regarding Morality.

F. To create separate prosecution unit for holding investigation which will be separate from law
enforcing agencies and will be fully equipped with knowledge, morality, modern
technologies. There must be a separate unit for holding investigation against the police itself
regarding offences committed by them.

G. To take political decision unanimously not to use police politically.

To modernizing police force providing adequate facilities and salaries to them, May Allah gives us
the courage to do the right things for our nation and the people as well.
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How to Ensure ‘Rule of Law’ in Bangladesh

Barrister Mohammad Belayet Hossain
Advocate, Supreme Court of Bangladesh

Rule of Law

a concept that cannot be defined in a few sentences. Jurists say ‘The Rule of Law’ is a phrase much
used but little examined. It is not an arid legal doctrine but the foundation of a fair and just society.
The expression ‘The Rule of law’ was first used by professor A V Dicey, The Vinerian Professor of
English Law at Oxford. In this renowned book- An Introduction to the study of the Law of the
constitution (1885)!, although a few writers have traced the idea back to Aristotle’. Some use the
phrase ‘supremacy of low’ as a synonym of ‘Rule of Law’ or ‘the Rule of Law’ we are using the
phrase in every community- in all spheres of the polity now —a-days. It has become a synonym of
justice and fairness. When we use the phrase, we refer to a set of principal that must be adhered to in a
community/polity. IN a democracy where the rule of law prevails, Government respects the law® and
people respect lawful Government. In fact, in a democracy we take the rule of law for granted. In an
anarchic situation we comment no rule of law exists. When humanity cries somewhere, we express no
rule of law has been established there. Where the rule of law is paralysed, we conclude a failed state
has emerged. Where the rule of law fails, curses from the Heavens descend forthwith or at a
postponed time. We fought for getting rid of colonialism, we strove hard to achieve independence; we
fought hard for democracy over the years. Democracy and Rule of Law go hand in hand; one cannot
leave aside the other. Rule of law ensures good governance where rights of the citizens are guaranteed
and well-protected, Government does not break the law and society rests on peace and harmony.

We have very consciously pledged in the preamble of the Constitution of the People's Republic of
Bangladesh

'Further pledging that it shall be a fundamental aim of the State to realized
through the democratic process............. -a society in which the rule of law.
fundamental human rights and freedom, equality and justice, political, economic
And social, will be secured for all citizens.*

Therefore, establishing a democracy based on the rule of law is a constitutional obligation of the
entire nation. Unfortunately, we have not yet been able to establish the rule of law fully - as a result of
which the nation as a whole is suffering, and the degree of suffering is increasing rapidly. Perhaps that
tempted the CSPS to choose this topic

True Essence of the Rule of Law

Tom Bingham, one of the most eminent judges of the United Kingdom, has very beautifully summed
up the essences of 'the rule of law' in his book titled- 'The Rule of Law's. His view embodies almost
all the views of the prominent scholars who spoke on the scope and spirit of 'the rule of law'. In his
view, 'the rule of law' really means the following

*** [This is not an academic article, a mere key note (with some explanations and references at the
end) of this presenter on the topic of today's RTC.]
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1) The law must be accessible ®and so far as possible intelligible, clear and predictable.

2) Questions of legal right and liability should ordinary be resolved by application of the law and not
the exercise of discretion’,

3) The laws of the land- should apply equally to all. save to the extent that objective differences
justify differentiation®,

4) Minister and public offices at all levels must exercise the powers conferred on them in good faith

fairly for the purpose for which the powers conferred. Exceeding the limits of such powers and not

unreasonably,

5) The law must afford adequate protection of fundamental human rights’,

6) Means must be provided for resolving, without prohibitive coast of inordinate delay, bona fide civil
disputes which the parties themselves are unable to resolve,

7) Adjudicative procedures provided by the state should be fair.

8) The rule of law requires compliance by the state with its obligation in international law as in
national law'.

When we talk about the rule of law we mean the above. It is Lord Bingham who has examined the
scope and breadth of the rule of law in a technical point of view. When we talk about establishing the
rule of law we mean we are talking about the above 1-8 characteristics of a democracy. Rule of law is
one of the basic structures of our constitution. It is inviolable. It cannot be ousted from the
constitution or the legal system even by emending the constitution.

How to Establish Rule of Law in Our Society

(a) We wanted a Laws’ Regime Only as [ have state above. We must ensure that the successive
Government respect the law and act within the four corners of the law.

(1) No state machinery should be allowed to transgress the boundaries of its powers, functions
and jurisdiction determined by law. Public authorities!! deal with people’s rights. All of us are
aware as to how much power they exercise over our fellow citizens. These authorities are
always under the law. They are entrusted with enormous duties and responsibilities vis-a-vis
individuals’ right and freedoms guaranteed in the constitution and other statutes.

(i) We want such a democracy where zero tolerance will be shown to the public servant who
fails to respect the rule of law within the domains they reign. Be you ever so high that law

’12 _ if this be the slogan of pours, we will achieve tremendous improvement in the

above you
journey towards establishing the rule of law in a few decades. Deviation from that path has us
to a world where violation of law. Infringement of right and humiliation of dignity and honor

of the fellow citizens are seemingly common phenomena.

(iii) Implementation of law in every sphere of our democracy materially depends on the
bureaucracy. The bureaucracy is meant to compose of highly qualified offers will trained in
the art and science of government. Excessive Quotas. tadbir, politicization in appointment
and promotion have gradually paralysed our government.'

(b) A reign of the full rule of law is impossible without on efficient, neutral and fully
Independent judiciary

1. Judiciary interprets the laws and affords the guarantee that laws in the Constitution will be properly
interpreted, properly applied and correctly construed. Independence of judiciary is a MUST. Rule of
law cannot be established if judiciary is not fully independent, lacks efficiency, suffers from biasness
and if its appointment process is not completely fair and foolproof. *

Page | 82



ii. In the last two decades, much criticism of this most important organ of the state has reached our
ear. Public perception is- 'our judiciary is not fully independent'. Brilliant, neutral and efficient judges
have contributed a lot in our legal history and jurisprudence. It is the judges who protected the citizens
from the oppression and suppression of the autocratic regimes; it is the judges who acted fairly,
courageously and fearlessly even at the time emergency and military rule. And it is the judges who
defend the fellow citizens against the state powers, it is the judges who defend democratic values and
norms, it is the judges who ensure freedom of the press, conscience and thoughts, it is the judges who
declared arbitrary detention illegal. It is they who examine the views of legislations-nullify
Acts/Ordinances and uphold constitutionalism. It is they who safeguard natural justice. It is they who
work hard to adhere to the faith in the rule of law. Citizens' trust and reliance on them is very high.

(i) Judicial review, one of the basic structures of the Constitution, is a weapon by which the High
Court Division [under Article 102 of the Constitution] can examine decisions, actions/inactions of the
government machineries-ministries, directorates and other public authorities. The strong and impartial
the judiciary, the sooner we shall see the victory of the rule of law. Therefore, an urgent political
consensus is a MUST to save the judiciary from slow but appalling decline that has started.'

(c) Law enforcing agency

(1) The Police are at the heart of the poor administration of justice. They have been described
as a reactive force with a philosophy of public control rather community service. The
Police are seen by average Bangladeshis as comport and brutal-their actions have been
the cause of both internal and external concerns about human rights abuses. They are also
one reason for the deterioration in law and order that has contributed to the weak
investment climate !°.

(i1) I will reiterate the calls that keep coming from different corners of the state including
human rights NGOs 'stop political use of the members of the law enforcing agencies,
establish a separate/independent secretariat for the Police', 'maintain fairness and
neutrality in appointment and promotion of the members of the low enforcing agencies,
offer good salaries and lucrative incentives to the Police, train the members of the law
enforcing agencies in human rights laws, set-up independent cells/tribunals for
investigating into the matters relating to the offences committed by the members of the
law enforcing agencies' etc. Now each of us may ponder on these slogans and find out
pragmatic solution to save the Police.

(iii)  Prayer for taking accused persons on police remand/custody is common in criminal cases,
although it ii to be applied in rare cases. Torture, humiliation'” and use of force in police
custody are gross violation of the Constitutional rights. Articles 27, 30, 31, 32, 33 and 35
of the Constitution prohibit such actions. In view of the provisions of Article 35(4),
information which is extorted from an accused cannot be used against him in trial. Clause
(4) of Article 35 clearly provides that no person accused of an offence shall be compelled
to be a witness against himself. Information which has been obtained or extorted by
taking an accused on “so-called remand" and by applying physical torture or torture
through any other means cannot be considered as evidence and cannot be used against
him. Information obtained from the accused carries no evidentiary value against the
accused person and cannot be used against him at the time of trials.'® Only self-
incriminating confessional statements made voluntarily by an accused (not by any co-
accused) before a Magistrate can be used against him her in trial. But in most of the cases,
as we see, confessions are recorded pursuant to torture, threat, compulsion, fear and
intimidation. Injustices lie there, humanity cries aloud. Who cares in our democracy? No
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political consensus on that has yet been reached in our polity, although the apex Court
drew detailed guidelines and issued specific directions upon the Government in a land
mark case. '° Thousands of false cases (under the Druto Bichar Ain, Nari-O-Shishu
Nirjatan Daman Ain, Sonthrash Domon Ain, Penal Code etc.) are being lodged every
year. Result? Arrest. Remand. Court. Jobless. Homeless. We talk about the rule of law,
but this article of faith will not be translated into reality unless these issues are seriously
dealt with. We DO NOT LTNDERSTAND who is waiting for whom to implement the
said judgment of the apex Court which was pronounced more than a decade ago.

(d) Good governance? is a, important part of the rule of law. Rule of law ensures good governance.
Good governance promotes the rule of law. 'The executive must act within the law and every
executive action must have the authority of law”!. The World Bank has developed a set of indicators
aimed at capturing the broad dimensions of governance. The indicators have been used since 1980 to
measure performance in six main dimensions of governance voice of accountability, political stability,
government effectiveness, regulatory quality, rule of low, and control of corruption. Bangladesh
scored poorly on all six indicators. It is very likely that it will be poorer in future.

(e) Corruption is the main obstacle in the way to establishing the rule of law fully in our democracy.
Whatever we have said above with respect to the rule of law will remain as mere normative speeches
if we fail to eradicate corruption from every tier of the administration. Political corruption has totally
engulfed the society. Politicians make law makes but it is they who break the law very often [many of
them tend to corrupt the entire system by corruption, facilitating the corrupts, dictating the law
enforcing agencies and lower judiciary, interfering with the appointment and promotion processes].
Law enforce agency (police), the law implementing authorities** and service providers in the Republic
are too corrupt to pay attention to the calls for the rule of law. Recent comment of the Finance
Minister is notable in this regard.”> Although bureaucratic corruption is more dangerous than political
corruption, political corruption makes the entire regime of the rule of law a mockery.

(f) Institutions press, civil society members, think tanks, universities, lawyers' associations, NGOs
should continuously stress on establishing the rule of law. This is a continuous process. Strengthening
public institutions of accountability to strengthen restraints on the executive is also important.

(g) Reforms commitments to reform our legal and judicial system [creating scope for easy access to
justice, speedy trial on criminal cases, and quick settlement of civil disputes through alternative
dispute resolution (ADR) process] has to be renewed. An effective legal and judicial system is critical
to create effective checks and balances and to help enforce contracts and settle disputes.

Explanations and References

'Dicey gave three meanings of the rule of law. '"We mean, in the first place', he wrote, 'that no man is
punished or can lawfully be made to suffer in body or goods except for a distinct breach of law
established in the ordinary legal manner before the ordinary courts of the land.' He says, 'we mean in
the second place, when we speak of 'the rule of law' as a characteristic of our country, not only that
with us no man is above the law, but (which is a different thing) that here every man, whatever be his
rank or condition, is subject to the ordinary law of the realm and amenable to the jurisdiction of the
ordinary tribunals. He further writes, 'there remains yet a third constitution is pervaded by the rule of
law on the ground that the general principles of the constitution (as for example the right to personal
liberty, or the right of public meeting) are with us the result of judicial decisions determining the
rights of private persons in particular cases brought before the courts under many foreign countries the
security (such as it is) given to the rights of individual results, or appears to result, from the general
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principles of the constitution. A V Dicey, An Introduction to the Study of the Low of the Constitution,
1885, 9th edition, Macmillan, 1945), pp 188- 1995]

2 although the Medina Charter, last Sermon of the Prophet Muhammad (peace be upon him), Magna
Carta 1215, the Petition of Rights 1628, the Bill of Rights 1689, the Act of Settlement 1701, the
French Declaration of the Rights of Man and the Citizen 1789, the American Bill of Rights, 1791, the
Universal Declaration of Human Rights, 1948 do not contain the phraseology of professor A V Dicey,
these instruments do bear the very essence and spirit of 'the rule of law'. But Dickey's phrase and
cemented analyses have materially influenced the judges, statesmen, political scientists of our
continents over the years.

3 the Rule of Law means that the state or its executive officers cannot interfere with the rights of
persons unless they can show some specific rule of law which authorized their actions.

4 all these values have been embodied in Part II of the Constitution as Fundamental Rights enforceable
in law.

3 Tom Bingham, The Rule of Law', 2010, published in Penguin Book, London in 2011
6 underlines are mine

7 the basic postulate of the rule of law is the absence of unguided discretion, so that when discretion is
conferred on an executive authority it must be within clearly defined limits (it ensures fairness and
reasonableness in State actions.

8 in our jurisdiction, discrimination is lawful only (and only) if that is done on the basis of a

reasonable classification in the respective filed.

? the right to life, the prohibition of torture, prohibition of forced labour, right to liberty and security,
right to fair trial, no punishment without law, right to respect for private and family life, freedom of
thought, conscience and religion, freedom of expression, freedom of assembly and association etc.
These rights have been adopted in our Constitution. Well, we have adopted these rights but we very
often experience incidents of infringement of these rights of our fellow citizens by the law enforcing
agencies, law implementing authorities [i.e. state machineries], political leaders (!!) and mastans (who
are presumably above the law (!!).

101f this be an essence of the rule of law (according to Lord Tom Bingham), the recently formed and
speedily functioning Tribunal [the International Crimes Tribunal, Dhaka, Bangladesh] is also under an
obligation to respect the international juristic dicta. Divorcing the international norms will materially
affect the accused persons on the dock and the trial would be questioned.

' e.g. ministries, directorates, DCs, district councils, city corporations, paurashavas, upazila

parishads, the Police, other corporations, commissions, educational institutions, revenue tiers, jails,
prosecution services (PP offices), GP offices, licensing authorities.

12 Lord denning, the Master of the Rolls, quoted in Gourmet Union of Post Office Workers [1977]
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16 [see Bangladesh- Country Assistant Strategy, 2006-09, The World Bank, at p 58]

17 The Indian Supreme Courte examined the validity of handcuffing in the light of the constitutional
provision. In Prem Shankar Shukla v. Delhi Administration [(1980) 3 SCC 526] Court held-
Handcuffing is prima faccie inhuman and therefore. Unreasonable, is over-harsh and at the first flush
arbitrary absent fair procedure and objective monitoring, to inflect is to resort to zoological strategies.

18 In spite of this being an established principal of law, some of the judges of our time do not consider
applications foe ad-interim bail of they come across to self-incriminating statements record as being
made by the accused during police custody/remand. Many judges rarely comprehend the
contemporary social order where obtainment of confessional statements by force/torture is a common
phenomenon. "Your Application for bail is rejected’ - a very easy pronouncement, but it is results in

terrible consequences the accused loses his/per job. His/her family passes sleepless nights. Children
get mental and psychological shock; spouses get bent - counting the days of hopelessness. We have a
very peculiar criminal justice system [too many criminal cases (genuine and false) , too busy
magistrate/judges, too corrupt state machineries; police, prosecution services, magistracies.. too
rare/little legal aid, too expensive access to justice, too delayed trial, too much hassles in courts and
jails, too much humiliation, too much media trial.]

19 In Writ petition No. 3806 of 1998 [reported in 55 DLR (HC) page 363] the High Court Division
pointed out some specific guidelines with few direction (upon the government) to bring necessary
amendments in section 54, 167. 176. 330. 302. And 348 of the Court of criminal Procedure, The
directional have not yet been implemented yet!!
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20 Good governance is underpinned by a system of cheeks and balance embedded in an accountability
framework that is based, in the rule of law in transparent transaction and exchange of reforms [see
Bangladesh- Country Assistance Strategy, 2006-2009, The World Bank, at p 14]

2l Goolam E Vahanvati, Rule of law; the sieges within; published in *Constitutionalism Human Rights
and the Rule of Law; Essays in honor of Soli J Sorabjee Universal Law Publishing co Delhi, 2005 ed.
P 165.

22 by the phrase ‘law implementing authorized, I mean the public bodies, public servant.

2 On 19 May 2012 the minister said in a talk on good governance, corruption and lack of enforcement
of law in an appropriate manner are the key obstacles in ensuing good governance in Bangladesh.
Corruption, I believe is the highest on police administration, judiciary and education and health
services; [see the daily star 19 May 2012, Dhaka p 2019]

Page | 88



How to Ensure ‘Rule of Law’ in Bangladesh

Presenter

Mohammad Azharul Islam
Assistant Professor
Department of Law, University of Dhaka

Date: 26 May 2012 Venue: Press Club VIP Lounge
Centre for Strategic and Peace Studies (CSPS)

Page | 89



How to Ensure ‘Rule of Law’ in Bangladesh

Mohammad Azharul Islam

Assistant Professor
Department of Law, University of Dhaka

Conceptualizing Rule of Law

» Proper realization of the Concept requites to appreciate its evolution and development during
the following periods.

=  Ancient Time (Development in Greece, Rome, China etc.)
= Middle Ages (Islam, Magana Carta, Bibcton)

* Modern Period (Sir Edward Coke, Samuel Rutherford, John Locke, Montesquieur Thomas
Paine, John Adams).

Conceptualizing Rule of Law

= A more clarification of the concept entails more concentration on the following works of
scholars and organizations

= A.V. Dicey

= Joseph Raz

= Lon Fuller

= Friedrich Von Hayek

Conceptualizing Rule of Law

= International Commission of Jurist
= United Nations

= International Bar Association

=  World Justice Report

Conceptualizing Rule of Law
= John Rawl’s Theory of Justice and the Rule of Law.
Rule of Law in International Dimension

=  Universal Declaration of Human Rights, 1948.
=  European Convention on Human Rights,
= Delhi Declaration, 1959.

Rule of Law in Domestic Dimension

= Different countries throughout the whole world accepted rule of law in its different
connotations.

Rule of Law in Bangladesh Its Foundation and Challenges

= [t requires to analyzing the theoretical foundation of rule of law in Bangladesh especially the
Constitution of Bangladesh, the supreme law of the land.

Constitution of Bangladesh and Rule of Law

= Rule of Law is a Basic Feature of the Construction of Bangladesh.
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= Preamble of the constitution Pledges Rule of Law.

= Article 27

= Article 31

» Fundamental Rights and their enforcement in Art. 44 and 102.

= Limitation on the power of legislature.

= Judicial Review of the actions of both Parliament and Executive.

= Rule by a representative body.
Constitution of Bangladesh and Derogation from the Concept of Rule of Law

= Provision of Preventive Detention

= Anti-Hopping Law

=  Abuse of Ordinance-Making Power

= Subjective Test and Declaration of Emergency.

=  Administrative Tribunal
How to Ensure Rule of Law Bangladesh Perspective

= Ensuring Rule of Law demands the following steps to be taken
= Decolonization of Law

= Enculturation Law

= Effective Government

= Good Governance

= Independent, Impartial and Effective Judiciary (including proper grounds & procedure for
removal of judges)

= Free Legal Profession

= Right to have a Fair Trial

= Efficacious Ombudsman

= Democracy (in different forms)

= Sound Bureaucracy

= Construction of Proper Political Culture and Heritage

= Ensuring civil, political, economic, social and cultural rights and proper environment to enjou
those rights (including remedies for violation of rights)

Rule of law vs. Rule of Justice

= Goals of Law
= Ghost of Rule of Law

Rule of Justice A Beacon for contemporary period and future.
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